
B efore the
FEDERAL COMMUNICATIONS COMMISSION

W ashington,D C 20 554

In re A pplication of )
)

SDK FRANCO LLC ) LMS File No. 0000142847
) Facility No. 148244

ForRenewalof L icense )
Station K287B Q ,H ou ston,Texas )

)
To: Office of the Secretary )
Attn: Chief, Audio Division, Media Bureau )

REPLY TO OPPOSITION TO PETITION TO DENY

Centro Cristiano de Vida Eterna (“CCVE”), by its attorney, hereby submits its Reply to the

“Opposition to Petition to Deny” (“Opposition”) filed by SDK Franco, LLC (“SDK Franco”) with

regard to the application filed by SDK Franco for renewal of license of Station K287BQ. With

respect thereto, the following is stated:

As stated previously, a grant of the application of SDK Franco for renewal of license

would be contrary to the Commission’s Rules and policies, and must denied. In the Petition, it

was demonstrated that as detailed in an Informal Objection filed against LMS File No.

0000137405 (the “Modification Application”), SDK Franco had requested facilities that violated

the FCC’s FM Translator FM broadcast protection rules (47 C.F.R. § 74.1204); and it proposed

operation at a site with facilities already determined to cause interference to a full-service station

(Station KTWL(FM)). SDK Franco did not ever respond to the Informal Objection. Rather than

even attempt to refute the allegations raised therein, SDK Franco voluntarily dismissed that

Modification Application on September 13, 2021.

However, despite the dismissal of that Modification Application, as demonstrated

previously and as shown herein, there is absolutely no question that K287BQ currently is
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operating illegally and is operating with an illegal antenna. As shown previously, and as SDK

Franco concedes, at the present time, K287BQ is licensed to operate from its present location

with a Scala CL-FM/HRM/50N, 0.5 antenna:

Petition at 2. Attached to the Petition was a photograph of the antenna currently being used by

SDK Franco/Station K287BQ, at the Wells Fargo Bank Building at a height of 299 meters above

ground. As was shown in the Petition, based upon the photograph presented to the FCC, the

antenna currently being used is NOT the authorized Scala CL-FM antenna authorized in LMS File

No. 0000112935.

In response, SDK Franco incredibly attempts to contest the accuracy of this clear

information, and in so doing appears to be engaging in clear misrepresentations to the FCC,

which raises even further questions as to SDK Franco’s qualifications to remain a Commission

licensee. Specifically, SDK Franco states:

CCVE claims that the Station is operating pursuant to the terms of the 2021
Modification Application. As purported proof of this bizarre claim, the Petition
states that the photograph attached as Attachment A to Attachment 4 of the
Petition is of the ERI antenna allegedly in use by the Station. Such claim is
completely and totally false. The photograph of the ERI antenna could have been
taken anywhere in the work, including the top of the Wells Fargo Bank Building,
where there are approximately 20 other antennas. Attached as Attachment 2 is a
photograph, taken by Mr. Omar Romero, a consultant associated with SDK, of the
Scale antenna that is in use by the Station. Attached as Attachment 3 is a
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Declaration from Mr. Romero confirming such information. Simply stated, SDK
presently is operating the Station with a Scala antenna as set forth in the Current
Station License.

Opposition at 3-4. In Attachment 3, the aforementioned Omar Romero states: “in August 2021, I

took a photo of the Scala antenna that is in use by SDK Franco associated with K287BQ, which

is attached to this filing.” Opposition at Attachment 3.

SDK Franco is engaging in misrepresentations to the FCC. Station K287BQ was

previously owned by CCVE. Moreover, CCVE continues to lease tower space upon the Well

Fargo Building. Earlier this week, an extensive survey was conducted of the antenna site rooftop.

A wide array of photographs from that survey are attached hereto as a part of Attachment 1,

From that survey and a review of the photo provided by SDK Franco, the following facts are

undeniably true.

SDK’s Franco’s claim that CCVE’s photographs “could have been taken anywhere

in the world” (Opposition at 3) is false. Attachment 1 now, even more conclusively,

demonstrates that the photographs are taken from the top of the Wells Fargo Bank Building (and

not “anywhere in the world”). Moreover, the photographs were taken on September 30, 2021. A

photograph of “The Houston Chronicle” is included in the photographs in order to establish the

date the photographs were taken.

On September 30, 2021, there was no sign of any “Scala Antenna” at the Wells

Fargo Bank Building, and there is no indication that any such antenna is in operation. As

noted above, SDK Franco claims use of a Scala Antenna in conjunction with its operation of

K287BQ at the Wells Fargo Plaza. However, as demonstrated in Attachment 1, the Scala

Antenna shown in SDK Franco’s Opposition quite simply cannotbe fou nd to existat the Wells

Fargo Bank Building, and therefore does not,in fact,appearto be in operation as the Wells

Fargo Building Site. None of the “20 other antennas” in operation at the Wells Fargo Building
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even remotely resemble either a Scala antenna in general or the particular Scala antenna shown

in the SDK Franco photograph. Therefore, SD K Franco’s ongoingclaim thatthe “Scala”

antenna exists in the mannershown in its photographs and in u se constitu tes a misrepresentation

to the FC C .

CCVE has determined that there is absolutely no question as to what antenna IS the

antenna being used by SDK Franco in conjunction with K287BQ. On September 30, 2021, a

closer examination was made of the antenna previously identified as the SDK Franco/K287BQ

antenna currently in operation. As seen in Attachment 1, there is a label affixed to the antenna

identifying the antenna as a “SWR FM 10/4.SW.S” Antennas TUNED TO 105.3 MHZ.1 “105.3”

o “

1 Based upon a previous photograph of the K287BQ Antenna, it was believed to be either an ERI FM-100
Antenna or else a Jampro Polarized 2 bay 25 KW antenna – both of which resemble the SWR Antenna. The label,
however, now conclusively establishes the Make and Model of the Antenna being used by SDK Franco for
K287BQ.
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corresponds to Channel 287, the channel used for Station K287BQ. The cables leading from that

antenna lead to the transmitter room being leased by SDK Franco. Attachment 1. A llof this

evidence leads to the inescapable conclu sion thatcontrary to its claims in the O pposition,SD K

Franco’s claim thatitis u singa “Scala A ntenna” is a clear,intentionalmisrepresentation to the

FC C ,whichalso has a bearingon its fitness to remain an FC C licensee.

Finally, even IF the antenna photographed by SDK Franco as presented in its

Opposition was being used in conjunction with K287BQ were somehow in use, SDK Franco

is operating illegally. As seen above, the only antenna K287BQ has been licensed to operate is a

Scala CL-FM/HRM/50N, 0.5 antenna - a 2-bay antenna with 0.5 spacing (approximately 5 feet)

spacing between section, and with the lobes of each section pointed at 115o and 215o. The

antenna SD K Franco claims in its own photographto be u tilizingis a 1 -bay antenna,whichitself

also is notthe antenna whichhas been approved by the FC C and whichtherefore wou ld noteven

come close to generatingthe antenna pattern approved by the FC C .

As stated previously, the FCC’s rules are clear. Section 74.1251(b) of the Commission’s

Rules states in relevant part:

(b) Formal application on FCC Form 349 is required of all permittees and licensees for
any of the following changes:

(1) Replacement of the transmitter as a whole, except replacement with a transmitter of
identical power rating which has been certificated by the FCC for use by FM translator
or FM booster stations, or any change which could result in the electrical characteristics
or performance of the station. Upon the installation or modification of the transmitting
equipment for which prior FCC authority is not required under the provisions of this
paragraph, the licensee shall place in the station records a certification that the new
installation complies in all respects with the technical requirements of this part and the
terms of the station authorization.

(2) A change in the transmitting antenna system, including the direction of radiation or
directive antenna pattern.
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47 C.F.R. § 74.1251(b) (emphasis added). Thus, SDK Franco’s unilateral use of its present

antenna is contrary to the Commission’s Rules that require approval prior to such use.

Moreover, Commission policies are clear: an applicant is not allowed to engage in premature

construction. Section 319(a) of the Communication Act of 1934, as amended, states, in pertinent

part, that “[n]o license shall be issued under the Authority of this Act for the operation of any

station unless a permit for its construction has been granted by the Commission” (47 U.S.C.

§ 319(a)), and this has been interpreted as providing that pre-authorization installation of radio

antennas is strictly prohibited.2

In this case, SDK Franco is guilty of a violation of both rules and policies: it is operating

with an antenna that has not been authorized; and (ii) it has engaged in flagrant premature

construction of future facilities.

Moreover, as was established in the Petition, operation with a non-compliant antenna

does not constitute valid operation. As the United States Court of Appeals affirmed in Eagle

B roadcastingL td.,v.FC C , 563 F.3d 543 (D.C. 2016), “the FCC reasonably concluded that an

unauthorized transmission counts for nothing.” Id . at 553.

SDK Franco has been operating in this manner for well over a year. Under Section 312(g)

of the Communications Act (47 U.S.C. § 312(g)), a station's license automatically expires if the

station fails to transmit a broadcast signal for any consecutive twelve-month period. It is well

established Commission precedent that unauthorized transmission of a broadcast signal does not

constitute broadcasting for purposes of Section 312(g) of the Act.3 In A -O B roadcasting, the

2 W estinghou se B roadcastingC o.,Inc., 49 F.C.C.2d 1171, 1173 ¶¶ 12-13 (1974), M errimackV alley
C ommu nications,Inc., 20 F.C.C.2d 161, 163 ¶¶ 8-9 (1969), rehearingdenied , 21 F.C.C.2d 440 (1970); Saver
M edia,Inc., 29 FCC Rcd 9345, 9346 ¶ 3 (MB 2014) ($10,000 forfeiture imposed for premature construction).

3 See,e.g.,A -O B roadcastingC orp.,Memorandum Opinion and Order, 23 FCC Rcd 603, 608,
para. 10 (2008) ("A -O B roadcasting");Eagle B roadcastingGrou p,L td.v.FC C ,563 F.3d 543, 545
(D.C. Cir. 2009) (affirming Commission's determination that station's broadcast license had expired
pursuant to Section 312(g) of the Act, due to its failure to broadcast at its authorized facilities for one year).
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Commission upheld a staff decision which concluded that crediting an unauthorized transmission

as sufficient to prevent cancellation under Section 312(g) would be inconsistent with the purpose

of the Act. Section 312(g) is meant to encourage the legal transmission of broadcast signals, not

unauthorized or illegal operations in violation of Commission Rules4 and the Act.5 Therefore,

since SDK Franco/K287BQ has been operating illegally for an excessive period of time, not only

should its renewal be denied, its license for K287BQ should be cancelled pursuant to Section

312(g) of the Communications Act. C f. Opposition at 4 (claiming that there has been “no

violation of Section 312(g) of the Commission’s rules”).

Finally, SDK Franco’s repeated assertions that its aberrant operation should somehow be

excused because “if the station were operating as CCVE…claims…it is a virtual guarantee that

at least one other broadcaster would be lodging complaints of ongoing interference objections at

the FCC, complaining of interference” (Opposition at 2) and also that “SDK has not received any

complaints of interference from Henderson [the licensee of KTWL(FM)], or any other

broadcaster, with respect to the Station’s operations pursuant to the Current Station License”

(Opposition at 3), should be rejected. First of all, SDK Franco’s use of an unapproved antenna

has now been established, and for the FCC to determine that violation of the rules is occurring is

not dependent on whether or not “interference” is being caused as a result of the use of an

improper antenna. Second, it should be noted that Roy Henderson (the owner of KTWL(FM))

and SDK Franco have been in negotiations for the sale of KTWL-FM to SDK Franco. CDBS

4 See,e.g.,47 C.F.R. § 73.1635 (requiring special temporary authority to operate, for a limited period, at
variance from a station's licensed parameters); 47 C.F.R. § 73.1745(a) (requiring licensees to operate their stations
pursuant to the terms contained in their authorizations).

5 See 47 U.S.C. § 301 (providing that no person shall transmit radio signals except in accordance with
authority granted by the Commission). These principles were affirmed by the United States Court of Appeals in is
Eagle Broadcasting Ltd., v. FCC, 563 F.3d 543 (D.C. 2016) and Kingdom of God, Inc. v. FCC, 719 Fed Appx. 19
(D.C. Cir. 2018).
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File No. BALH-20200630AAI. Therefore, the fact that “Roy E. Henderson” in particular has not

filed complaints against his would-be purchaser (Opposition at 3) is neither surprising, nor

relevant.

In short, SDK Franco is engaging in an ongoing violation of the Commission’s rules, and

now is engaging in ongoing misrepresentations to the FCC concerning the existence of those

violations. Further investigation of the facts and circumstances surrounding that

misrepresentation is warranted. Upon consideration of the totality of the facts and circumstances

at this time, absolutely so basis exists for grant of the application for renewal of license at this

time.

WHEREFORE, it is requested that the application of SDK Franco LLC for renewal of

license be denied.

Respectfully submitted,

CENTRO CRISTIANO DE
VIDA ETERNA

By: ___/Dan J. Alpert/_________________
Dan J. Alpert

Its A ttorney
The L aw O ffice of D an J.A lpert
21 20 N .21 stRd.
A rlington,V A 2220 1
70 3-243-8690

O ctober1 ,20 21



Attachment 1



DECLARATION

I,H ectorGu evara,hereby state as follows:

1. O n September13,2021,SD K Franco,by theirattorney M arkB .D enbo,filed an
opposition to aP etition concerningthe cu rrentoperation of Station K28 7 B Q .SD K Franco
claimed thatStation K28 7 B Q is cu rrently operatingwithaScalaA ntennafrom the W ells Fargo
P laza.The O pposition was su pported by aD eclaration was mad e by O marRomero u nd erpenalty
of perju ry,whichalso mad e thatclaim.Therefore,on September30,2021 at1 P M in the
afternoon Ipersonally wentto W ells Fargo P lazabu ild inglocated on 1000 L ou isianaSt.,
H ou ston,Texas.W hen Igotto the rooftop,Iinspected the antennas in u se atthatsite,inclu d ing
in particu larthe antennas thatcu rrently are beingu sed foroperation of FM TranslatorStations
K28 7 B Q and K223C W .B othtranslators operate from the rooftopof the W ells Fargo B u ild ing.I
was able to gain access to the roof topof the W ells Fargo P lazabecau se C entro C ristiano d e
V id aEternahas some translators there,and Iam arepresentative forC entro.K28 7 B Q is owned
by SD K Franco.

2. O n September30,2021,Iinspected the bu ild ingrooftop.A fterd oingasu rvey of
allantennas on the rooftopof the W ells Fargo P laza,Ican reportu nd erpenalty of perju ry thatI
cou ld notfind any antennamatchingthe d escription thatM r.Romero testified to.M ore
specifically,as amatterfact,Iwas notable to locate atallany antennamatchingthe pictu re M r.
Romero presented to the FC C .W hatIwas able to find ,was the followingantennas thatappearto
be in operation foru se withK28 7 B Q and K223C W .

3. Exhibit1 shows two sets of antennas,one of whichhas been labeled by me and
id entified as K223C W ,and one whichhas been labelled by me and id entified as K28 7 B Q .A s a
reference to prove and show the d ate the pictu res were taken,the pictu re inclu d es aphoto of
“The H ou ston C hronicle,”whichshows on the pictu re the d ate of the pu blication to show and
prove thatthese pictu res were taken on September30,2021.

4. A close inspection of Exhibit2 shows alabelshowingthe M ake and M od elof the
A ntennaof the A ntennalabelled on my pictu res as “K28 7 B Q .”The A ntennais atwo-bay SW R
A ntenna,M od elN o.FM 10/4 4.9W S.A lso,the same labelshows thatthis two-bay antennais
tu ned specifically to “105.3M H z”–whichis the frequ ency of Station K28 7 B Q .To confirm that
ownerof the A ntenna,Id ecid ed to follow the coax cable thatis hooked u pto this A ntennaand
follow itto see whatpartof the penthou se itwas goinginto.Insofaras C entro is atenantof the
bu ild ing,Iam familiarwiththe layou tof the rooms beingleased ou tthe tenants of the rooftop.
In this case,the cables go to the areawhere SD K Franco has its transmitters forK28 7 B Q and
K223C Q ,whichis on the second floorof the penthou se.From this,Iconclu d e thatthis A ntenna
is actively in u se forStation K28 7 B Q .

5. In ord erto fu rtherestablishthe accu racy of the photos,Exhibits 3-7 also show the
two sets of antennaforK28 7 B Q and K223C W from d ifferentviews.Exhibit3shows the u pper
portion of the 2-B ay SW R A ntennawhichIhave d etermined is beingu sed by K28 7 B Q from one
d ifferentview.Exhibit4 shows bothK28 7 B Q and K223C W antennas facingthe westsid e of the
bu ild ingfrom where Iwas stand ing.Exhibit5is aclose-in lookatthe K28 7 B Q antennaSW R
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Exhibit 1

K287BQK223CW



Exhibit 2

K287BQ



Exhibit 3

K287BQ

K223CW



Exhibit 4

K287BQ

K223CW



Exhibit 5

K287BQ



Exhibit 6

K287BQ

K223CW



Exhibit 7

Roof top view facing North



Exhibit 8

Roof top view facing South



Exhibit 9
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CERTIFICATE OF SERVICE 
 
 I, Dan J. Alpert, hereby certify that the forgoing “Opposition to Petition to Deny” is being 
served by First Class Mail to the following: 
 
 
   Mark B. Denbo, Esq. 
   Smithwick & Belendiuk, P.C. 
   5028 Wisconsin Ave., N.W. 
   Suite 301 
   Washington, DC 20016 
   
 
 
 
     _____/Dan J. Alpert/__________________ 
      Dan J. Alpert 
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