Before the
Federal Communications Commission

Washington, DC 20554

In Re Application of:

Fort Myers Broadcasting Company FCC File No. 0000094268
Station W239CL
Naples, Florida

For Renewal of License

SN N N N N N

To: The Chief, Media Bureau

Opposition to Petition for Reconsideration

On February 24, 2020, Sumarrase, Inc. (“Sumarrase”) filed the documents appended hereto
as Exhibit A, seeking reconsideration of the license renewal granted to FM Translator Station
W239CL, Naples, Florida. Therein Sumarrase claims that Station W239CL causes interference
to Station WSGD-LP, Lehigh Acres, Florida.* Fort Myers Broadcasting Company (“FMBC”)
opposes Sumarrase’s reconsideration request, because it is both procedurally and substantively

deficient.

Procedurally, the request fails to conform to the requirements of Rule 1.106 governing
petitions for reconsideration. Among its deficiencies is its failure to support claims of electrical
interference by affidavit of a qualified engineer. Additionally it does not explain why Sumarrase
waited until after grant of Station W239CL’s renewal application to bring its electrical

interference allegations to the Commission’s attention.

! The documents do not identify Station WSGD-LP by call sign. Instead they refer to its
tradename, “SUGA 95.7 FM.”









Renewal application. Accordingly the commission’s action of January 15,
2020, granting FMBC Translator 95.7 FM license renewal application should
be set aside and WSGD shouid be granted the relief sought herein
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a minimum, Sumarrase should be ordered to cease and desist its continued violations of the rules

governing the low power FM service.

Technical Matters

In November 2013, Sumarrase applied for a construction permit to build a new LP 100
low-power FM station for Lehigh Acres, Florida. The proposed station was to operate on
frequency of 95.7 MHz.' The original application was part of a mutually exclusive group of low
power FM applications. So on December 24, 2014, Sumarrase sought to remedy its proposal’s
mutual exclusivity by tendering an amendment to operate from a new transmitter site on a new
frequency. This amendment proposed operation on 99.7 MHz from a site located at 26° 37
minutes 34 seconds North Latitude and 817 46 minutes 07 seconds West Longitude. Operating
as proposed in the amendment, the station would transmit with an effective radiated power of 35
Watts from a two bay antenna having a center of radiation of 48 meters above ground level.

Ultimately, the FCC rejected this amendment because it created new mutual exclusivity.”

Sumarrase’s response to the FCC’s rejection of the December 24, 2014, amendment was
to file a further amendment to the Lehigh Acres application. This new amendment, tendered
February 9, 2015, proposed operation on 95.7 MHz from the same transmitter site as the
December 24, 2014 amendment. Instead of a two bay antenna, the new amendment proposed a
SHI 6812B-1 single bay antenna with the center of radiation 48 meters above ground level. Once
again, the station was to operate with an effective radiated power of 35 Watts. The FCC granted

this proposal on February 9, 2015.°

! See FCC File No. BNPL-20131113AAIL
% See FCC File No. BNPL-20131113AAH, amendment Denied December 29, 2014.
* See FCC File No. BNPL-20131113AAH, granted February 9, 2015.
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On November 9, 2017, Sumarrase filed a modification of construction permit application
proposing an increase in the WSGD — LP antenna height above ground level from 48 meters to
60 meters and a corresponding reduction in effective radiated power from 35 Watts to 22 Watts.
The antenna remained a single bay SHI 6812B-1 antenna. This modification of construction
permit application was granted November 20, 2017.* On January 4, 2018, Sumarrase applied for
a license to cover construction of the facility specified in its November 2017 modification of
construction permit. The license was granted January 31, 2018, and specified use of a SHI 6812B
— 1 antenna with a center of radiation of 60 meters above ground level. The licensed transmitter

output power was 72 Watts and the licensed effective radiated power was 22 Watts.”

Sumareese neither constructed the facilities specified in its modified construction permit
nor operated Station WSGD-LP in the manner authorized in its license. Instead, Sumarrase
constructed Station WSGD — LP with a transmitter lacking proper equipment certification and
with a two bay antenna, instead of the single bay antenna identified in its license application.®
Further, Sumarrase did not operate Station WSGD-LP with a transmitter output power of 72
Watts. It operates the station with as much as 150 Watts transmitter output power and transmits
its signal with 120kIz modulation, instead of the maximum permitted modulation of 75 kllz.’
The effective radiated power of Station WSGD — LP is 99.6 Watts, not the 22 Watts specified in

its license.® In fact, the height and effective radiated power combination used in WSGD — LP’s

* See FCC File No. BMPL-20171109ACU, Granted November 20, 2017.

> See FCC File No. BLL-20190104AAH, Granted January 31, 2019,

® See Declaration of Timothy White, appended hereto as Exhibit 1 and Declaration of John
Dunlin, appended hereto as Exhibit 2.

7 See Exhibit 1.

® See Engineering Statement of W. Jeffrey Reynolds appended hereto as Exhibit 3.
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operations, 99.6 Watts at 60 meters, far exceeds the maximum permissible facilities for a low-

power FM station. #

Programming Matters

Station WSGD-LP does not operate in a noncommercial manner. It broadcasts
advertisements promoting the goods and services of commercial establishments.'® The station
openly solicits commercial advertising in its promotional materials,'' in over the air
announcements'” and on the station website. It hosts events with commercial establishments and

: : . . 13
promotes those events over the air, on its website, on Facebook and on Twitter.
Conclusion

In view of the foregoing, the Commission should conclude that Station WSGD-LP
operates unauthorized equipment in a manner that contravenes the height and power limitations
of FCC Rule 73.811 and in complete disregard of the operating parameters set out in the WSGD-
LP license. The station was never constructed as authorized in its construction permit. Further,
the construction permit has expired and its license, which was issued in error, should be
rescinded. Alternatively, the station failed to operate as authorized for a period in excess of one
year and its license should be forfeit under Section 312(g) of the Communications Act. If the
station is permitted to continue to operate, the Commission must conclude that Station WSGD-
LP fails to provide a non-commercial educational programming service as required by Rule

73.503(d), electing instead to promote the commercial goods and services of its advertisers. Ata

®See 47 C.F.R. §73.811(a).

1% See Exhibit 1.

1 See promotional materials appended hereto as Exhibit 4.
12 See Exhibit 1.

" See Facebook page appended hereto as Exhibit 5.
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2:00 PM. | observed the station broadcast advertisements promoting a number of commercial business.
A transcript of some of the advertisements broadcast on this occasion is attached as Attachment 5,

| declare under penalty of perjury that the facts stated above are true and correct.

é&# Date;: 5/c !

L ]

Timothy White







































CECLARATION OF JOHN DULIN

My name is John Dulin and | am employed as WINK NEWS Photojournalist/Drone Pilot for Fort Myers
Broadcasting Company. | am personally familiar with the broadecast facility at 10651 Buckingham Road,
Lehigh Acres, Florida on which a broadcast tower is located, having visited the area on April 23, 2019, in

the company of Timothy White

| brought with me a BJ| Phantom 4 Pro drone used by the WINE-TV news to cover local events. Mr.
White identified a partion of the tower he wanted me to photograph. | flew the drone to a position
level with the portion of the tower to be photographed, approximately 200 feet above ground. | then
took the photographs attached to this deciaration as Attachments 1 through 4. These photographs
accurately reflect the equipment located on the tower at approximately 200 feet above the level of the

ground.

| ceclare under penalty of perjury that tha fzcts stated above are true and correct.

Mo Yoa)L 1

lotin Dulin































du Treil, Lundin & Rackley, Inc.

Consulting Engineers

TECHNICAL EXHIBIT
PREPARED IN SUPPORT OF THE
COMPLAINT FILED BY FORT MYERS BROADCASTING COMPANY
CONCERNING LPFM STATION WSGD-LP
CH 239 (95.7 MHZ), LEHIGH ACRES, FLORIDA
FCC FILE NO. BLL-20180110AAH
FCC FACILITY ID 194387

This technical exhibit was prepared in support of the complaint filed by Fort
Myers Broadeasting Company (FMBC) concerning the licensed operation of LPFM station
WSGD-LP on channel 239 (95.7 MHz) at Lehigh Acres, Florida (FCC File No.
BLL-20180110AAH). Specifically, the purpose of this technical exhibit is to demonstrate that
WSGD-LP apparently utilizes an antenna that differs from its authorized antenna, operates
with a transmitter output power (TPO) that exceeds the authorized TPO by approximately 3.2
decibels (dB) and 208%, and also operates with an effective radiated power (ERP) that
exceeds the authorized ERP by approximately 6.6 dB and 453%.

The WSGD-LP license application (FCC File No. BLL-20180110AAH)
specifies a TPO of 72 Watts and an ERP of 22 Watts using a Shively model 6812B-1, 1 bay
nondirectional (ND) antenna. However, apparently WSGD-LP actually installed a SIRA
FMC-01, 2-bay ND antenna and operates with a TPO of 150 Watts.' The nominal RMS
power gain for a 2-bay ND antenna is 1.0. Thus, based on a TPO 150 Watts, a transmission
line efficiency of 66.4% and an antenna power gain of 1.0, the resulting ERP would be 99.6
Watts (150x0.664x1=99.6 Watts).

Figure 1 is a map which depicts the FCC predicted 60 dBu service contours
for WSGD-LP based on its licensed 22 Watt operation as well as the “as-built” 99.6 Watt
operation. The following provides the total area and 2010 Census population within each 60

dBu contour depicted on Figure 1.

60 dBu Service Area
WSGD-LP Operation 2010 Census Population Total Area (km®)
License (ERP 22 Watts) 32,957 101
As-Built (ERP 99.6 Watts) 83,447 215

' See the Declaration of Timothy White, appended to the Complaint as Exhibit | and the Declaration of John

Dunlin, appended hereto as Exhibit 2.
? The transmission line efficiency was derived from the technical information provided in the WSGD-LP license
which would correlate to approximately 250 feet of % inch foam transmission line.
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Conclusion

As demonstrated above, WSGD-LP apparently utilizes an antenna that differs
from its authorized antenna, operates with a TPO of 150 Watts which exceeds the authorized
TPO of 72 Watts by approximately 3.2 decibels (dB) and 208%, and also operates with an
ERP of 99.6 Watts which exceeds the authorized ERP of 22 Watts by approximately 6.6 dB
and 453%.

I hereby declare under penalty of perjury that the forgoing is true and correct to
the best of my personal knowledge and belief.

0. g st

W. Jeffrey Reynolds

du Treil, Lundin & Rackley, Inc.
3135 Southgate Circle

Sarasota, Florida 34239-5515
{941) 329-6000
JEFF@DLR.COM

May 8, 2019






















































DECLARATION OF MICHAEL MAYNE

My name is Michael Mayne and | am employed as Director of Engineering for Fort Myers Broadcasting
Company. | am personally famillar with the broadcast tower facility at 10651 Buckingham Road, Lehigh
Acres, Florida on which an American Towers’ 78.9 meter (259 foot) broadcast tower is located . This
tower is assigned FCC antenna structure registration number 1200499,

| visited the Buckingham Road tower on October 4, 2019, accompanied by a colleague. While there, |
took photographs of the tower facilities. Among the many photographs | took was a phatograph of the
WSGD-LP transmitter display. In the photo, the transmitter is labeled “FMT 5.0 series” and the transmitter

output power is set to 549 Watts. A copy of the October 4, 2019, photograph is attached as Attachment
1.

| declare under penalty of perjury that the facts stated above are true and correct.

'77,1,;/@7,_ w3/ [ 2025

Michael Mayne
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