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W
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In re A
pplications of

FoxFur C
om

m
unications, L

L
C

,
W

O
L
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adio, Inc., and

Fam
ily L

ife M
inistries, Inc.

For C
onsent to A

ssignm
ent of L

icenses for
W

C
IS-FM

, D
eruyter, N

ew
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ork
W
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ount, N

ew
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For C
onsent to A
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W

C
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ew
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ork

For C
onsent to A

ssignm
ent of L

icense for
W

N
D

R
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insville, N
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To:
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F
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A
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H
-201604O

B
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4

Federat
mmuncatIonv Commiselon
Bureau/Office

R
E

SP
O

N
SE

 T
O

 N
O

T
IC

E
 O

F
 A

P
P

A
R

E
N

T
 L

IA
B

IL
IT

Y
 F

O
R

 F
O

R
F

E
IT

U
R

E

F
oxF

ur C
om

m
unications, L

L
C

 ("F
oxfur") and W

O
L

F
 R

adio, Inc. ("W
olf" and, together

w
ith Foxfur,"L

icensee") hereby respond to the above-captioned N
otice of A

pparent L
iability for

F
orfeiture ("N

A
L

"), D
A

 16-663, released June 15, 2016, w
ith respect to the above-referenced

applications (w
hich w

ere dism
issed as part of the N

A
L

 but subsequently refiled) and stations.

T
he C

om
m

ission has proposed a forfeiture of $20,000 for the alleged violations of the F
C

C
's

m
ultiple ow

nership rules, w
hich are described in greater detail in the N

A
L

. L
icensee respectfully

requests that the proposed forfeitures be reduced or elim
inated for the reasons set forth below

.

B
ackground

A
s a threshold m

atter, it is im
portant to note that the tim

e brokerage agreem
ent in

question ("T
B

A
") and the w

aiver request that accom
panied the above-referenced assignm

ent

application arose out of exceptional circum
stances. T

he parties to the application w
ere seeking

{0
0
9
4
3
9
5
2
-3

 }



	

C
om

m
ission consent to exchange the referenced stations. In order to keep station W

N
D

R
-F

M
'

on the air during the pendency of the assignm
ent application, the parties entered into the T

B
A

.

B
ecause of L

icensee's other stations in the S
yracuse m

arket, how
ever, that T

B
A

 w
as treated as

giving L
icensee an attributable interest in station

W
N

D
R

-F
M

, and that additional interest put

L
icensee tem

porarily over the m
ultiple ow

nership lim
its as set out in S

ection
73.3555

of the

C
om

m
ission's rules. A

ccordingly, the parties sought a tem
porary w

aiver of the C
om

m
ission's

m
ultiple ow

nership rules, one w
hich w

ould last only as long as the pendency of the assignm
ent

application, and counsel for L
icensee im

m
ediately and repeatedly reached out to the C

om
m

ission

staff to seek guidance and feedback on this course of action.

L
icensee had every reason to believe that the requested w

aiver w
ould be granted in due

course.
F

irst of all, the exceedingly tem
porary nature of the w

aiver requested w
as a factor

w
eighing in favor of a grant. Indeed, under ordinary, expected circum

stances, the total duration

of the w
aiver w

ould be only slightly in excess of 90 days, and perhaps less. F
urther, grant of the

requested w
aiver w

ould speed up the addition of a new
 voice to tw

o stations in the m
arket,

thereby furthering the C
om

m
ission's diversity goals.

A
dditionally, the C

om
m

ission has

previously granted m
uch longer tw

elve-m
onth tem

porary w
aivers for sim

ilar situations.
M

any of

those situations have included the licensee's pledging to divest an offending station in a "tim
ely,

efficient, and orderly m
anner." A

pplication of S
am

 Jones, Jr., S
uccessor L

iquidator for F
orw

ard

of K
ansas A

ssignor &
 E

agle C
om

m
c'ns, Inc. A

ssignee,
10 F

.C
.C

. R
cd. 5330, ¶ 21(1995). In this

case, L
icensee had already taken the necessary steps to m

ove forw
ard w

ith divesting the stations

to com
ply w

ith the m
ultiple ow

nership lim
its. F

urtherm
ore, C

om
m

ission precedent, w
ith w

hich

L
icensee w

as fam
iliar and w

hich w
as cited in the w

aiver request, supports grant of a short-term

lT
he call sign of W

N
D

R
-FM

 w
as changed to W

O
L

F-FM
 effective A

pril 14, 2016, after the filing of the assignm
ent

application.
T

he N
A

L
 refers to the station as W

N
D

R
-FM

, and, therefore, for the sake of consistency and clarity, the
station's form

er call letters w
ill be used herein as w

ell.
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w
aiver w

hile a transaction is pending, or to allow
 an offending licensee to divest stations to

com
ply w

ith the ow
nership rules. S

ee e.g., A
pplications of P

yram
id C

om
m

c'ns, Inc. (T
ransferor)

&
E

vergreen
M

edia C
orp. (T

ransferee),
11 F

.C
.C

. R
cd. 4898 (1995);

A
pplication of L

ouis C
.

D
earias, R

eceiver (A
ssignor) &

 Q
ueenB

 R
adio, Inc. (A

ssignee),
11 F

.C
.C

. R
cd. 3662 (1996);

A
pplications of M

lgal P
artners, L

.P
., (T

ransferor) &
 E

vergreen M
edia C

orp. (T
ransferee),

10

F
.C

.C
. R

cd. 5653 (1995); A
pplication of S

am
 Jones, Jr., S

uccessor L
iquidator for F

orw
ard of

K
ansas A

ssignor &
 E

agle C
om

m
c'ns, m

c,. A
ssignee,

10 F.C
.C

. R
cd.

5330 (1995).
L

icensee w
as

not sim
ply disregarding the rules and filing a w

aiver request to cover for it: these precedents,

coupled w
ith the unique facts of the instant case, gave L

icensee a reasonable belief that the

requested w
aiver w

ould be granted under the circum
stances.

T
he "exceptional circum

stances" justifying the w
aiver and prom

pting L
icensee's requests

for guidance w
ere that the stations w

ere being, in effect, "double-counted" against L
icensee

during the pendency of the application. T
he L

icensee w
ould be assigning to F

am
ily L

ife

M
inistries ("F

am
ily L

ife") (and divesting attribution in) the tw
o stations licensed to it but w

hich

it
w

as not program
m

ing or m
anaging day-to-day, but those stations w

ere still attributed to

L
icensee.

A
t the sam

e tim
e, L

icensee (by virtue of the T
B

A
 w

ith Fam
ily L

ife) w
as also counted

w
ith an attributable interest in

W
N

D
R

-F
M

, w
hich it did program

 (even w
hile W

N
D

R
-F

M
 w

as

sim
ultaneously still counted against the assignor F

am
ily L

ife).
S

o for the period that the

assignm
ent application w

as pending, all of the stations being assigned in the planned exchange

w
ould be attributed to tw

o different ow
ners, but that double attribution and the m

ultiple

ow
nership dilem

m
a w

ould disappear once the applications w
ere granted and the assignm

ents

w
ere consum

m
ated. E

ven during the pendency of the assignm
ent applications, how

ever, from

the perspective of
either

ultim
ate control or program

m
ing, L

icensee did not exceed the cap: it
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only did so as a result of the tem
porary T

B
A

 for station W
N

D
R

-F
M

alongside
the assignm

ent

application.
A

s described in the w
aiver request, there is am

ple precedent for such w
aivers.

L
icensee did begin operating pursuant to the T

B
A

 w
hile the w

aiver request w
as pending. B

ut, as

discussed above, it did so in order to keep station W
N

D
R

-FM
 on the air.

D
iscussion

T
hese facts m

ean that the actual im
pact of L

icensee's violation w
as effectively none.

From
 the practical perspective of the listening public, there w

as never an excessive concentration

in this m
arket. B

ecause the T
B

A
 grew

 out of a cross-program
m

ing and sw
ap agreem

ent w
ith

F
am

ily L
ife, tw

o stations controlled by L
icensee w

ere not airing L
icensee's program

m
ing, and

the station airing L
icensee's program

m
ing w

as not controlled by L
icensee. T

herefore, there

rem
ained the sam

e (or greater) diversity of content for the listening public as before, and no

increase in the concentration of control of the m
arket.

F
urther, there

w
as never an attem

pt to hide or cam
ouflage the tem

porary m
ultiple

ow
nership dilem

m
a created by the double counting of station W

N
D

R
-F

M
 during the pendency

of the assignm
ent application. Instead, L

icensee m
ade diligent efforts to keep the C

om
m

ission

fully apprised of the situation, both via the w
aiver request itself and the subsequent attem

pts at

discussions w
ith the S

taff

It is also w
orth noting, therefore that though the initial decision to operate under the T

B
A

w
hile the w

aiver w
as pending w

as L
icensee's choice, the continuing nature of the violation could

have been avoided if L
icensee's counsel had been able to speak w

ith the Staff. L
icensee w

as still

aw
aiting a reply to its repeated requests for guidance w

hen the N
A

L
 w

as issued. A
t no tim

e did

the C
om

m
ission Staff contact L

icensee in response to its calls or otherw
ise w

arn L
icensee that an

N
A

L
 w

ould be issued for operations pursuant to the T
B

A
. D

uring the entire tim
e that the
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assignm
ent applications w

ere pending, L
icensee w

as prepared to im
m

ediately term
inate the

offending T
B

A
 and find an alternate m

eans by w
hich to keep station W

N
D

R
-F

M
 on the air if

C
om

m
ission S

taff had inform
ed it that the w

aiver w
as not going to be granted.

O
therw

ise,

L
icensee w

ould have stopped the alleged violation far sooner.

It should also be noted that, im
m

ediately upon receipt of the N
A

L
, L

icensee term
inated

the offending T
B

A
 in order to be in full com

pliance w
ith the C

om
m

ission's rules, and counsel

for L
icensee again m

ade efforts to com
m

unicate w
ith the C

om
m

ission S
taff. T

his tim
e counsel

for L
icensee w

as able to speak w
ith C

om
m

ission Staff and a suitable solution w
as crafted w

hich

enabled the parties to refile the assignm
ents and keep station W

N
D

R
-FM

 on the air.

A
s further justification for its request for a reduction or elim

ination of its forfeiture,

L
icensee respectfully subm

its that it has not previously received any N
otices of V

iolation or

N
otices of A

pparent L
iability. In keeping w

ith established C
om

m
ission precedent, the final

forfeiture am
ount should be reduced by 20%

 for a good prior record, in addition to any

reductions justified by the above.
S

ee, e.g., Indiana W
esleyan U

niversity,
28 F

C
C

 R
cd. 6208

(M
B

, 2013).

C
onclusion

In light of the foregoing, and in accordance w
ith the statutory instruction that the

C
om

m
ission m

ust take into consideration "the nature, circum
stances, extent and gravity of the

violation, and,
w

ith respect to the violator, the degree of culpability, any history of prior

offenses..., and such other m
atters as justice m

ay require," 47 U
.S

.C
. § 503(b)(2)(D

), L
icensee

respectfully requests that the C
om

m
ission substantially reduce or elim

inate the proposed

forfeitures.
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R
espectfully subm

itted,

Francisco R
. M

ontero, E
sq.

Jonathan R
. M

arkrnan, E
sq.

C
ounsel for W

O
L

F R
adio, Inc. and

FoxFur C
om

m
unications, L

L
C

Fletcher, H
eald &

 H
ildreth, PL

C
1300 17th Street N

orth, 1 1th Floor
A

rlington, V
irginia 22209-3801

T
el. (703) 812-0400

Fax (703) 812-0486
m

ontero@
fhhlaw

.com
m

arkm
an@

thhlaw
. corn

July 14, 2016
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