












































































































 

WASHINGTON 79230v2    

Schedules and Exhibits Omitted 

Other than the Schedule listing the Licensee’s FCC authorizations and the Exhibit containing the 
contemplated Non-Competition Agreement, the Exhibits and Schedules to the Asset Purchase 
Agreement are not being provided with this application. Pursuant to the Commission’s Public Notice of 
August 22, 2002, the following information is hereby provided with respect to those omitted Schedules 
and Exhibits: 
 
Omitted Schedules and Reasons for Exclusion: 
 
Schedule 1.1 – Liens  - The existence of liens on the Sellers’ real and personal property is not relevant 

to the FCC’s review of an assignment of license application 
Schedule 1.1(b) – Tangible Personal Property – The identification of Sellers’ specific items of personal 

property that are being sold is not relevant to the FCC’s review of an assignment of license 
application.  The Asset Purchase Agreement states that sufficient assets are being sold to operate 
the Stations in the manner in which they are now being operated. 

Schedule 1.1(c)(ii) – Trade Agreements – A description of Sellers’ agreements for the trade or barter 
of merchandise for airtime is not relevant to the FCC’s review of an assignment of license 
application. 

Schedule 1.1(c)(iii) – Leased Real Property – A description of Sellers’ leased real property is not 
relevant to the FCC’s review of an assignment of license application. 

Schedule 1.1(c)(iv) – Station Contracts – A listing of Sellers’ business contracts is not relevant to the 
FCC’s review of an assignment of license application. 

Schedule 1.1(d) – Intellectual Property – A listing of Sellers’ intellectual property is not relevant to the 
FCC’s review of an assignment of license application. 

Schedule 1.2(g) – Excluded Seller Plans -  A listing of excluded retirement and other of Sellers’ benefit 
plans for its employees is not relevant to the FCC’s review of an assignment of license application. 

Schedule 1.1(h) – Owned Real Property -  A description of Sellers’ real property is not relevant to the 
FCC’s review of an assignment of license application. 

Schedule 1.2(i) – Excluded Assets – A listing of Sellers’ assets being excluded from the transaction is 
not relevant to the FCC’s review of an assignment of license application.  The Asset Purchase 
Agreement states that sufficient assets are being sold to operate the Stations in the manner in which 
they are now being operated. 

Schedule 4.3(b) – Rights, Preferences and Privileges of Junior Preferred Stock – The Buyer has 
described in this application its ownership structure.  Information in this Schedule is either 
duplicative of such information or is not relevant to the FCC’s review of an assignment of license 
application. 

Schedule 4.4 – Employee Manual – Information contained in Sellers’ employee manual is not relevant 
to the FCC’s review of an assignment of license application. 

Schedule 7.1(a) – Sellers’ Officers, Directors and Shareholders – Sellers’ ownership information, to the 
extent required by the FCC rules, is on file with the Commission.  Information in this Schedule 
would either be duplicative of such information or is not relevant to the FCC’s review of an 
assignment of license application. 
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Schedule 7.1(c) – Sellers’ Financial Statements – Sellers’ financial condition and proprietary information 
concerning Sellers’ operations is not relevant to the FCC’s review of an assignment of license 
application. 

Schedule 7.1(e) – Litigation – Litigation required to be listed by the FCC application has been stated in 
the application.  Any other litigation that may be existing or threatened is not relevant to the FCC’s 
review of an assignment of license application. 

Schedule 7.1(f) – Insurance – Insurance carried by Sellers is not relevant to the FCC’s review of an 
assignment of license application. 

Schedule 7.1(l) – Taxes – Violation of laws or non-payment of taxes required to be listed by the FCC 
application has been stated in the application.  Any other issue surrounding the payment of taxes is 
not relevant to the FCC’s review of an assignment of license application. 

Schedule 7.1(m) – Personnel; Liability of Sellers for Accrued Vacation and Sick Leave – The amount 
of vacation and sick leave accrued by Sellers’ employees is not relevant to the FCC’s review of an 
assignment of license application. 

Schedule 7.1(n)(i) – Seller Plans - A listing of retirement and other of Sellers’ benefit plans for its 
employees is not relevant to the FCC’s review of an assignment of license application. 

Schedule 7.1(s) – Insolvency Proceedings – A listing of any existing or threatened insolvency 
proceedings is not relevant to the FCC’s review of an assignment of license application except to 
the extent such a filing has occurred by a licensee and an appointment of a receiver, trustee or 
debtor-in-possession has taken place, in which case if such case occurs it will be reported to the 
FCC on the appropriate applications. 

Schedule 8.1(d)(iii) – Outstanding Shares of Common Stock Owned by Shareholders of Buyer - Buyer 
has described in this application its ownership structure.  Information in this Schedule is either 
duplicative of such information or is not relevant to the FCC’s review of an assignment of license 
application. 

Schedule 8.1(i) – Buyer’s Changes – Certain changes to Buyer’s representations in the Asset Purchase 
Agreement are listed in this Schedule.  If this information is called for in the FCC application, it is 
provided.  Information in this Schedule would be either be duplicative of such information or not 
relevant to the FCC’s review of an assignment of license application. 

 
Omitted Exhibits and Reasons for Exclusion: 
 
Exhibit A – Escrow Agreement – The agreement between Sellers, Buyer and the specified escrow 

agent to hold certain security in escrow pending the closing of the transaction is not relevant to the 
FCC’s review of an assignment of license application. 

Exhibit C – Sellers’ Opinions of Counsel – The opinions of counsel that will be rendered by lawyers in 
conjunction with the transaction are not relevant to the FCC’s review of an assignment of license 
application.   

Exhibit D – Buyer’s Opinion of Counsel - The opinions of counsel that will be rendered by lawyers in 
conjunction with the transaction are not relevant to the FCC’s review of an assignment of license 
application.  

 



 

Schedule 1.1(a) – Station Licenses 

Radio Hyannis, Inc.: 

FCC Renewal Authorization for WPXC(FM), Hyannis, Massachusetts (FCC File No. BRH-
19971110S5). 

FCC FM Broadcast Station License for WPXC(FM), Hyannis, Massachusetts (FCC File No. BLH-
19950727KF). 

Pending FCC 301 Minor Modification Application seeking one-step upgrade from Channel 275A to 
Channel 275B1 for WPXC(FM)), Hyannis, Massachusetts (FCC File No. BPH-20010413AAI).1 

FCC Broadcast Auxiliary Radio Station License for Studio Transmitter Link WPNF808 associated 
with WPXC(FM), Hyannis, Massachusetts (FCC File No. Not Available). 

FCC Antenna Structure Registration No. 1010209, owned by Pinnacle Towers Inc. 

 
Radio Nantucket, Inc.: 

FCC Renewal Authorization for WRZE(FM), Nantucket, Massachusetts (FCC File No. BRH-
19971110S4). 

FCC FM Broadcast Station License for WRZE(FM), Nantucket, Massachusetts (FCC File No. BLH-
19861020XC). 

FCC FM Broadcast Station Construction Permit for WRZE(FM), Nantucket, Massachusetts (FCC 
File No. BPH-20020528AAB). 

Pending FCC 302-FM Application for License to Cover FCC FM Broadcast Station Construction 
Permit No. BPH-20020528AAB (FCC File No. BLH-20021203AAY).2 

                                                 
1  Pursuant to Section 7.1(d)(ii) of the Asset Purchase Agreement, Sellers are not making any warranty, 
representations or covenants whatsoever with respect to this application.  In addition, the broadcast tower upon 
which WPXC(FM) is presently situated, as presently owned by Pinnacle Towers, is scheduled to be replaced with a 
like tower at no cost to Sellers in early to mid-2003, and notwithstanding anything to the contrary in the Asset 
Purchase Agreement, any time periods for which WPXC(FM) is off the air for the purpose of the move of WPXC(FM) 
to the replacement tower shall not be a breach or default of this Agreement, and Buyer shall be solely responsible for 
any due diligence necessary to inform itself with respect to the replacement procedures regarding such tower. 
Notwithstanding the foregoing, Sellers shall take such commercially reasonable measures as may be necessary to 
obtain requisite authority from the FCC to commence operations from the new tower expeditiously including, without 
limitation, by promp tly submitting such request for special temporary authority, facilities modification application or 
license application as might be necessary to permit operation from the replacement tower. 
 
2  Sellers are not making any warranty, representations or covenants whatsoever with respect to the procedural 
aspects of increasing power to 50 kilowatts in this application. 



 

FCC Broadcast Auxiliary Radio Station License for Studio Transmitter Link WLD333 associated with 
WRZE(FM), Nantucket, Massachusetts (FCC File No. 931008MK). 

FCC Broadcast Auxiliary Radio Station License for Studio Transmitter Link WLD332 associated with 
WRZE(FM), Nantucket, Massachusetts (FCC File No. BPLST-931008ML). 

FCC Broadcast Auxiliary Radio Station License for Studio Transmitter Link WHQ349 associated with 
WRZE(FM), Nantucket, Massachusetts (FCC File No. 930401MF).  (This Studio Transmitter Link 
may not be used by Sellers in connection with the operation WRZE(FM).  However, this authorization 
will be assigned to Buyer as per Buyer’s request.) 

FCC Broadcast Auxiliary Radio Station License for Studio Transmitter Link WLD334 associated with 
WRZE(FM), Nantucket, Massachusetts (FCC File No. 0001049041).  (This Studio Transmitter Link 
may not be used by Sellers in connection with the operation WRZE(FM).  However, this authorization 
will be assigned to Buyer as per Buyer’s request.) 

FCC Antenna Structure Registration No. 1234182, owned by the Town of Nantucket [for the 
transmitter site specified in pending FCC 302-FM Application for License to Cover FCC FM 
Broadcast Station Construction Permit No. BPH-20020528AAB (FCC File No. BLH-
20021203AAY)]. 

 
Radio Falmouth, Inc.: 

FCC Renewal Authorization for WCIB(FM), Falmouth, Massachusetts (FCC File No. BRH-
19971110S2). 

FCC FM Broadcast Station License for WCIB(FM), Falmouth, Massachusetts (FCC File No. BLH-
19911028KA). 

FCC Broadcast Auxiliary Radio Station License for Remote Pickup WHE832 associated with 
WCIB(FM), Falmouth, Massachusetts (FCC File No. 860317MM). 

FCC Broadcast Auxiliary Radio Station License for Remote Pickup WHE830 associated with 
WCIB(FM), Falmouth, Massachusetts (FCC File No. 820720MK). 

FCC Antenna Structure Registration No. 1004088, owned by Radio Falmouth, Inc. 
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NON-COMPETITION AGREEMENT

This NON-COMPETITION AGREEMENT ( “Non-Competition
Agreement”) is entered into as of _______, 2003, by and among Radio Hyannis, Inc., a
Massachusetts corporation (“Radio Hyannis”); Radio Nantucket, Inc., a Massachusetts
corporation (“Radio Nantucket”); Radio Falmouth, Inc., a Massachusetts corporation
(“Radio Falmouth”) (each of Radio Hyannis, Radio Nantucket, and Radio Falmouth
being individually referred to herein as a “Seller” and collectively referred to herein as
“Sellers”); Radio Hyannis Business Trust, a Massachusetts Business Trust (“RHBT”);
Radio Nantucket Business Trust, a Massachusetts Business Trust (“RNBT”); Radio
Falmouth Business Trust, a Massachusetts Business Trust (“RFBT”) (RHBT, RNBT and
RFBT being referred to herein individually as a “Trust” and collectively as the “Trusts”);
Albert J. Makkay, Sr.; Maureen Makkay; Allison Makkay Davis; Albert J. Makkay, Jr.;
Colleen Makkay Mulgrew; Lea Sorgi; Jean Sorgi Alessandro, David Sorgi, Charles W.
Sullivan; Charles W. Sullivan, Jr.; Anne Sullivan Valentine; Maryelise S. Moran;
Carolyn Wegman; Laura Sorgi; Marianne Sorgi; Peter Sorgi (each of the foregoing
individuals being referred to herein as an “Individual Covenantor” and the Sellers, the
Trusts and the Individual Covenantors being referred to herein individually as a
“Covenantor” and collectively as the “Covenantors”) and Qantum Communications
Corporation, a Delaware corporation (“Buyer”). Capitalized terms used herein and not
otherwise defined shall have the meanings given to them in the Purchase Agreement (as
defined below).

WHEREAS, Buyer and Sellers have previously entered into an Asset
Purchase Agreement dated as of February ___, 2003 (the “Purchase Agreement”)
providing for Sellers’ sale to Buyers of substantially all of the assets of WPXC(FM),
Hyannis, Massachusetts; WRZE(FM), Nantucket, Massachusetts; and WCIB(FM),
Falmouth, Massachusetts (each a “Station” and collectively, the “Stations”); and

WHEREAS, each of the Individual Covenantors is a trustee or beneficiary
of one or more of the Trusts and each Trust holds all of the outstanding stock of the
licensee of one of the Stations, with the result that each of the Individual Covenantors
will receive substantial economic benefits upon the consummation of the transactions
contemplated by the Purchase Agreement (the “Contemplated Transactions”); and

WHEREAS, pursuant to Section 9.8 of the Purchase Agreement, each
Seller has agreed as a condition precedent to Closing that each Covenantor would enter
into this Non-Competition Agreement; and

WHEREAS, each of the Covenantors wishes to enter into this Non-
Competition Agreement in order to induce Buyer to consummate the Contemplated
Transactions, and Buyer would not have been willing to enter into the Purchase
Agreement, nor would Buyer be willing to consummate the Contemplated Transactions at
Closing absent such inducement.



DC_DOCS:602353.1
02/5/03 2

NOW, THEREFORE, for good and valuable consideration, the receipt and
adequacy of which are hereby acknowledged, the parties hereto agree as follows:

1. Definitions.  As used herein, “Covenant Area” shall mean Bristol,
Plymouth, Barnstable, Dukes and Nantucket Counties, Massachusetts.

2. Non-Competition Covenant.  During the five (5) year period
commencing on the date hereof, each of the Covenantors agrees not to:

(a) directly or indirectly, own, have any financial interest in,  be
engaged in the operation of, or be connected with, as an officer, director, employee,
manager, agent, stockholder, partner, member, co-venturer, investor, creditor, consultant
or advisor, or in any other capacity (except as the holder of not more than 1% of the
outstanding capital securities of a company whose shares or other equity interests are
registered pursuant to Sections 12(b) or 12(g) of the Securities Exchange Act of 1934 and
whose shares or other equity interests are listed on any securities exchange, quoted on the
NASDAQ national market or traded in the over-the-counter market and except as the
holder of interests in Buyer), any business entity or venture that engages or proposes to
engage in the business of owning or operating an FM radio broadcast station that is
licensed to a community within the Covenant Area; or

(b) induce or attempt to induce any person, business or entity that
is an advertiser with or supplier of any of the Stations, or that otherwise is a contracting
party with any of the Covenantors, as of the date of this Non-Competition Agreement, or
at any time during the term of this Non-Competition Agreement, to terminate any written
or oral agreement or understanding with any of the Stations or the Buyer.

3. Covenant Consideration.  Each Covenantor acknowledges that
(i) Buyer is not obligated, and would not otherwise agree, to consummate its purchase
under the Purchase Agreement without each Covenantor’s execution and delivery of this
Non-Competition Agreement, and (ii) each Covenantor is directly benefited by the
payment by Buyer to Sellers of the consideration in the Purchase Agreement on the date
hereof.

4. Injunctive Relief.  Each Covenantor acknowledges that Buyer will be
irreparably harmed in the event of a breach by any Covenantor of the covenants
contained in Section 2 hereof, and that in such event, Buyer shall be entitled to injunctive
relief to secure enforcement of such covenants.

5. Representations and Warranties of Sellers.  Each Seller, Trust and
Individual Covenantor, as applicable, hereby represents and warrants that:

(a) Organization and Good Standing.  Such Seller or Trust is a
corporation or business trust duly organized, validly existing and in good standing under
the laws of the Commonwealth of Massachusetts.

(b) Authorization and Binding Effect of Documents.  Each Seller’s
and Trust’s execution and delivery of, and the performance of its obligations under, this
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Non-Competition Agreement have been duly authorized and approved by all necessary
corporate or trust action on the part of each Seller or Trust, as applicable.  This Non-
Competition Agreement has been duly executed and delivered by each Covenantor.  This
Non-Competition Agreement constitutes the legal and valid obligation of each
Covenantor enforceable against each Covenantor in accordance with its terms, except as
limited by laws affecting the enforcement of creditors’ rights or equitable principles
generally.

(c) Governmental Consents and Consents of Third Parties.  Each
Covenantor’s execution and delivery of, and the performance of its obligations under, this
Non-Competition Agreement do not require the consent, waiver, approval, permit,
license, clearance or authorization of, or any declaration or filing with, any court or
public agency or other authority, or the consent of any person under any agreement,
arrangement or commitment of any nature to which any Covenantor is a party or by
which any Covenantor is bound that has not been obtained or the failure of which to
obtain would have a material adverse effect on the ability of any Covenantor to perform
its obligations hereunder.

6. Benefited Parties and Assignment.  This Non-Competition Agreement
shall be binding upon and inure to the benefit of the parties hereto and their respective
assigns and successors-in-interest. The rights and obligations created by this Non-
Competition Agreement may not be assigned, except that Buyer may assign its rights
under this Non-Competition Agreement to a permitted assignee under the Purchase
Agreement or to a subsequent purchaser of the Stations.

7. Notices.  All notices, demands or other communications given
hereunder shall be in writing and shall be deemed given if delivered personally or sent by
facsimile (if a duplicate copy of such notice is also sent by first class mail to the
addressee of such facsimile), by prepaid certified mail with return receipt requested, or by
overnight delivery service, and addressed as follows:

(a) if to Buyer to:

Qantum Communications Corporation
3 Stamford Landing
Suite 210
46 Southfield Avenue
Stamford, Connecticut 06902
Attn: Michael F. Mangan
Facsimile:   (203) 388-0054
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with a copy (which shall not constitute notice) to:

John M. Pelkey, Esq.
Garvey Schubert Barer
5th Floor
1000 Potomac Street, NW
Washington, DC 20007
Facsimile: 202-965-1729

(b) if to any of the Covenantors:

Albert Makkay
154 Barnstable Road
Hyannis, Massachusetts 02601
Facsimile: (508) 428-3139

with a copy (which shall not constitute notice) to:

John F. Garziglia, Esq.
Womble Carlyle Sandridge & Rice, PLLC
1401 I Street, N.W. Suite 700
Washington, DC 20005
 Facsimile: (202) 261-0055

or such other address with respect to any party hereto as such party may from time to
time notify (as provided above) the other parties hereto. Notice shall be deemed to have
been received on the date of personal delivery; on the date of transmission of the
facsimile (if a duplicate copy of such notice is also sent by first class mail to the
addressee of such facsimile); on the third day after deposit in the U.S. mail if mailed by
certified mail, postage prepaid and return receipt requested; or on the first business day
after delivery to a nationally recognized overnight courier service if sent by an overnight
delivery service for next day delivery.

7.  Entire Agreement. This Non-Competition Agreement and the Purchase
Agreement constitute the entire agreement and understanding between the parties hereto
with respect to the subject matter hereof and supersede any prior negotiations,
agreements, understandings or arrangements among the parties hereto with respect to the
subject matter hereof.

8. Governing Law.  This Non-Competition Agreement shall in all
respects be governed by and construed in accordance with the laws of the
Commonwealth of Massachusetts without giving effect to the conflict of law provisions
thereof.

9. Severability.  The parties acknowledge and agree that the restrictive
covenants contained in Section 2 hereof are reasonable and valid in geographical and
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temporal scope and in all other respects.  Any provision of this Non-Competition
Agreement which is unenforceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such unenforceability without invalidating the remaining
provisions hereof, and any such unenforceability in any jurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdiction.  To the extent permitted by
applicable law, the parties hereto hereby waive any provision of law now or hereafter in
effect which renders any provision hereof unenforceable in any respect.

10. Counterparts.  This Non-Competition Agreement may be executed in
any number of counterparts, and by each party on separate counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same
instrument.

11. Amendments.  This Non-Competition Agreement may not be modified
or amended except by an agreement in writing signed by the party against whom the
modification or amendment is sought to be enforced.

12. Waivers.  The failure of any party at any time to require strict
performance by another party of any provision hereof shall not waive or diminish such
party’s right to demand strict performance thereafter of such provision or any other
provision hereof.

14. Interpretation. In this Non-Competition Agreement, the singular
includes the plural and the plural the singular; the words “it” and “its” shall include all
pronouns connoting other genders, as the context requires; the words “including,”
“includes” and “include” shall be deemed to be followed by the words “without
limitation;” references to Sections are to those of this Non-Competition Agreement
unless otherwise indicated; references to laws and regulations, unless otherwise specified,
shall be deemed to include all corresponding provisions of subsequent or superseding
laws and regulations affecting the same; references to agreements and other contractual
instruments, unless otherwise specified, shall be deemed to include all subsequent
amendments and other modifications to such instruments in accordance with the terms
thereof; and “days” refers to calendar days unless otherwise indicated.

15.  Headings.  The headings are for convenience only and will not control
or affect the meaning or construction of the provisions of this Non-Competition
Agreement.

16. Attorneys Fees. In the event of a default by either Covenantors or
Buyer which results in a lawsuit or other proceeding for any remedy available under this
Non-Competition Agreement, the prevailing party (i.e., either the Covenantors or Buyer)
shall be entitled to reimbursement from the other party (i.e., either the Covenantors or
Buyer) of its reasonable legal fees and expenses.
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IN WITNESS WHEREOF, each of the parties has caused this Non-Competition
Agreement to be duly executed and delivered as of the date first above written.




