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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, (3.C. 20554

| | 16 MAR 1993 w ey meren vo:

1800R3-DEB
HIC Broadcasting, Inc.

"Radio Station WHIC-FM

Drawer 1450
Corbin, KY 40701

Community Broadcast Services of Loogootee, Inc.
Radio Station WKMD - (EM)
P.0: Box 155 '
loogootee, IN 47553

In re: WHIC-FM; Hardinsburg, KY
Cohstruction Permit
BPH-920815IA

WKMD; Loogootee, IN

and Docket 88-315
Gentlemen:

This letter is in response to the letter received December 31, 1992 from
counsel for HIC Broadcasting, Inc., ("HIC"), licensee of WHIC-FM, Hardlnsburg,
KY, regarding the above—captloned items. This letter seeks deletion of a
condition imposed on WHIC-FM’s construction permit BPH-920915IA and a
Commission order requiring WKMD to change channel promptly.

By way of background, the Second Report and Order in Docket 88-315, 7 FCC Recd
2708, released May 1, 1992 upgraded the allotment for station WHIC-FM to Class
C2 on Channel 232. To meet the spacing requirements,; the allotment for WKMD,
Loogootee, IN (licensed on Channel 232A to Community Broadcast Services of
Loogootee, Inc. (“"Community")) was changed to Channel 231a.1 Subsequently,
HIC filed construction permit application BPH-920915I2, which was granted on
December 21, -1992. This permit contained a condition that WHIC-FM could not

commence program test operations on Channel 232C2 until WKMD began operating on
Channel 231A.

HIC asks for the deletion of this condition from its constructlon permit, so as
to permit WHIC-FM to commence operations with its upgraded facilities
immediately upon the completlon of construction. HIC notes that the Second
Report and Order did not impose such condition restricting its operation.

Further, HIC notes that while it has diligently pursued its application to
upgrade, WKMD has not filed any such application and continues its operations
on the old channel 232A. HIC asserts that such operation is not authorized and

requests that the Commission advise Communlty to immediately vacate Channel
232A and operate on Channel 231A.

1 HIC is requirc.. by the Second Report and Order to reimburse WKMD for
the costs of changing f.uquency.



N

Because of the short-spacing under 47 CFR § 73.207 to WKMD's previously
licensed operation on Channel 232A, severe interference would result to both
stations were WHIC-FM to commence operations on Channel 232C2 before WKMD
changes frequency to Channel 231A. For this reason, the condition referred to
was attached to WHIC-FM' s permit. However, we note that Community’s frequency
change became final on June 15, 1992 and we have not yet received an
application to 1mplement the change. Continued operation by WKMD on the old
channel (2323) will be permitted only so long as such operation does not impede
the initiation to new service to the public. However, Community is on notice
that continued failure to submit an application to cover the change in
frequency may cause WKMD's operations on Channel 2327 to be terminated by the
Commission at such time as WHIC-FM files its Form 302 application for license

~and its request for program test authority, since the o0ld channel has

effectively been deleted by the Second Report and Order. .We note that WRMD may
comence operations on Channel 231A and follow with an application for
modification of its license on FCC Form 302 within 10 days, provided that all
other station parameters remain the same as licensed (i.e., coordlnates, tower
and arttenna heights, effective radiated power.

With regard to reimbursement for the cost of changing frequency, I encourage
the parties to confer on this matter toward a mutually acceptable solution. In
the event that Community and HIC cannot agree to a solution in this matter, I
suggest that the following approach be considered. In 1920, Congress amended
the Administrative Procedures Act through enactment of the Administrative
Dispute Resolution Act (ADRA), P.L. 101-552, Novenber 15, 1990 and Negotiated
Rulemaking Act, P.L. 101-648 (November 29, 1992). In 1991, the FCC adopted an
Initial Policy Statement and Order in which it expressed confidence that
Alternative Dispute Resolution Procedures could provide an “"effective tool for
dealing with conflict, while avoiding the expense and the delay of adversarial
proceedings."  Therefore, this matter is appropriate for submission to the
Alternative Dispute Resolution Program for resolution. Please see the
attachment for further information on the Comrnlssmn s Alternative Dispute
Program.

AN

Larry D/ Eads, Chief
-Audio Services Division
Mass Media Bureau

cc: Reddy, Begley & Martin
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