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ASSET PURCHASE AGREEMENT 
 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is entered into as of 
October 8, 2004, by and between EAGLE III BROADCASTING, LLC (“Seller”), a Colorado 
limited liability company, and GRAY TELEVISION, INC., a Georgia corporation (“Buyer”). 

 
WHEREAS, Seller owns and operates television broadcast station KKCO-TV, 

Channel 11, KKCO-DT, Channel 12, Grand Junction, Colorado and K50EZ, Montrose County 
Colorado (each, a “Station” and collectively, the “Stations”), and Seller owns and leases certain 
assets used in connection with the operation of the Stations ; and 

 
WHEREAS, Seller desires to sell, assign and transfer the assets and business of the 

Stations as described below, and Buyer desires to acquire the assets and business of the Stations  
as described below, and to assume certain liabilities of Seller and the Stations as described 
below, all on the terms described in this Agreement. 

 
NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants 

and agreements hereinafter set forth, the parties hereto, intending to be legally bound, hereby 
agree as follows: 

 
 

ARTICLE I 
DEFINITIONS AND REFERENCES 

 
Capitalized terms used herein without definition shall have the respective meanings 

assigned thereto in Annex I attached hereto and incorporated herein for all purposes of this 
Agreement (such definitions to be equally applicable to both the singular and plural forms of the 
terms defined).  Unless otherwise specified, all references herein to “Articles,” “Schedules” or 
“Sections” are to Articles, Schedules or Sections of this Agreement.  The words “include,” 
“includes” and “including” shall be deemed to be followed by the phrase “without limitation.” 

 
 

ARTICLE II 
SALE AND PURCHASE OF ASSETS; 

PURCHASE PRICE; ASSUMPTION OF LIABILITIES 
 
2.1. Sale and Purchase of Assets . 
 
 Subject to the terms and conditions hereof and in reliance upon the representations, 
warranties and agreements contained herein, Seller shall sell, assign, transfer, convey and deliver 
to Buyer, and Buyer shall purchase, acquire, pay for and accept from Seller, all right, title and 
interest of Seller in, to and under all real, personal and mixed assets, rights, benefits and 
privileges, both tangible and intangible, wherever located, owned, leased, used or he ld for use by 
Seller in connection with the business or operations of the Stations (collectively, the “Assets”), 
but excluding the Excluded Assets described in Section 2.2. 
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The Assets shall include all right, title and interest of Seller in, to and under the 
following: 

 
 2.1.1. FCC Licenses. 
 
  All licenses, permits and other authorizations issued by the FCC to Seller for the 
operation of each Station (collectively, the “FCC Licenses”) including those listed in 
Schedule 2.1.1, and all applications therefor, together with any renewals, extensions or 
modifications thereof and additions thereto. 
 
 2.1.2. Leases of Real Property. 
 
  All leasehold interests in real property which are used or held for use in 
connection with the business and operations of each Station including leases and subleases of 
any land, easements and other leasehold interests of every kind and description in real property, 
buildings, structures, fixtures, appurtenances, towers and antennae, and other improvements 
thereon leased by Seller in connection with the business and operations of the Stations  
(collectively, the “Leased Property”), including all of those items listed or described in 
Schedule 2.1.2. 
 
 2.1.3. Tangible Personal Property. 
 
  All of the furniture, fixtures, furnishings, machinery, computers, equipment, 
inventory, spare parts, supplies, office materials and other tangible property of every kind and 
description maintained, owned, leased, used or held for use by Seller in connection with the 
business and operations of each Station, including those items which are set forth and identified 
in Schedule 2.1.3, together with any replacements thereof and additions thereto made before the 
Closing Date, and less any retirements or dispositions thereof made before the Closing Date in 
the ordinary course of business consistent with past practice. 
 
 2.1.4. Intellectual Property. 
 
  All of the service marks, copyrights, franchises, trademarks, trade names, domain 
names, jingles, slogans, logotypes, trade secrets, confidential information, technical and 
computer data, documentation and software (including any “off the shelf” or “shrink wrapped” 
computer software, programs or licenses), business and marketing plans and all other intangible 
assets maintained, owned, used or held for use by Seller in connection with the business and 
operations of each Station (including any and all applications, registrations, extensions and 
renewals relating thereto) (collectively, the “Intellectual Property”), and all of the rights, benefits 
and privileges associated therewith, including those set forth and identified in Schedule 2.1.4 and 
Seller’s right to use the “KKCO-TV” and “KKCO-DT” call letters for the Stations. 
 
 2.1.5. Program Contracts. 
 
  Except for the Excluded Contracts, the program licenses and contracts under 
which Seller is authorized to broadcast programs on the Stations (collectively, the “Program 
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Contracts”), including (a) all program (cash and non-cash) licenses and contracts listed in 
Schedule 2.1.5 and (b) any other such program contracts that are entered into between the date of 
this Agreement and the Closing Date in accordance with the terms of this Agreement. 
 
 2.1.6. Trade-out Agreements. 
 
  Except for the Excluded Contracts, all contracts and agreements (excluding 
Program Contracts) pursuant to which Seller has sold, traded or bartered commercial air time on 
the Stations in consideration for any property or services in lieu of or in addition to cash 
(collectively, the “Trade-out Agreements”), including those set forth and identified in 
Schedule 2.1.6. 
 
 2.1.7. Time Sales Agreements. 
 
  Except for the Excluded Contracts, all contracts and agreements pursuant to 
which Seller has sold commercial air time on the Stations for cash (collectively the “Time Sales 
Agreements”), including those set forth and identified in Schedule 2.1.7. 
 
 2.1.8 Operating Contracts. 
 
  Except for the Excluded Contracts, all other contracts and agreements entered into 
by Seller in connection with the business and operations of each Station, including those listed in 
Schedule 2.1.8 (including employment agreements, talent contracts, collective bargaining 
agreements, network affiliation agreements and any national and local advertising representation 
agreements for the Stations), together with all contracts and agreements entered into between the 
date of this Agreement and the Closing Date in accordance with the terms of this Agreement 
(collectively, the “Operating Contracts,” and together with the Program Contracts, the Trade-out 
Agreements and the Time Sales Agreements, collectively, the “Station Contracts”); provided, 
that, in each case, unless Buyer otherwise accepts such contract or agreement in writing, none of 
the Station Contracts will include (a) any contract or agreement that is required by Section 3.14.1 
to be, but which is not, described in any of Schedules 2.1.5, 2.1.6, 2.1.7 or 2.1.8 or (b) any 
contract or agreement that is entered into in breach of Section 6.1 (collectively, such contracts 
and agreements described in clauses (a) and (b) of this Section 2.1.8, together with the contracts 
and agreements listed on Schedules 2.2.10, the “Excluded Contracts”). 
 
 2.1.9. Vehicles. 
 
  All automotive equipment and motor vehicles maintained, owned, leased, used or 
held for use by Seller in connection with the business and operations of each Station, including 
those set forth and described in Schedule 2.1.9. 
 
 2.1.10. Files and Records. 
 
  All engineering, business and other books, papers, logs, files, and accounting, 
financial and other records pertaining to the business and operations of each Station, but not the 
documents, books and records described in Section 2.2.6. 
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 2.1.11. Auxiliary Facilities. 
 
  All translators, earth stations and other auxiliary facilities, and all applications 
therefor, that are owned, leased, used or held for use by Seller in connection with the business 
and the operation of each Station. 
 
 2.1.12. Permits and Licenses. 
 
  All permits, approvals, orders, authorizations, consents, licenses, certificates, 
franchises, exemptions of, or filings or registrations with, any court or Governmental Authority 
(other than the FCC) in any jurisdiction, which have been issued or granted to or are owned, used 
or held for use by Seller in connection with the business and the operation of each Station and all 
pending applications therefor. 
 
 2.1.13. Goodwill. 
 
  The business of the Stations as a “going concern,” customer relationships and all 
goodwill associated with Seller and/or the Stations. 
 
 2.1.14. Accounts Receivable. 
 
  All Accounts Receivable of the Stations, except for any intercompany receivable 
reflected on the Current Balance Sheet and any additional intercompany receivables incurred 
after the date hereof and prior to the Closing in the ordinary course of business consistent with 
the past practice of each of the Stations. 
 
 2.1.15. Deposits and Prepaid Expenses. 
 
  All deposits and prepaid expenses of the Stations. 
 
2.2. Excluded Assets. 
 
 Notwithstanding anything to the contrary in this Agreement, there shall be excluded from 
the Assets and retained by Seller, the following assets (collectively, the “Excluded Assets”): 
 
 2.2.1. Cash.   
 
  All cash and cash equivalents owned by Seller and on hand on the day 
immediately preceding the Closing Date. 
 
 2.2.2. Personal Property Disposed Of. 
 
  All tangible personal property disposed of or consumed in the ordinary course of 
business consistent with the past practice of each Station as permitted by this Agreement. 
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 2.2.3. Insurance. 
 
  All contracts of insurance and all insurance plans and the assets thereof.  
 
 2.2.4. Employee Plans and Assets. 
 
  All Plans, Benefit Arrangements, Qualified Plans and Welfare Plans and the 
assets thereof. 
 
 2.2.5. Right to Tax Refunds. 
 
  Any and all claims of Seller with respect to any Tax refunds. 
 
 2.2.6. Certain Books and Records. 
 
  All of (a) Seller’s organizational documents and other corporate records, 
including originals of account books of original entry, (b) duplicated copies of any books, 
records, accounts, checks, payment records, Tax records (including payroll, unemployment, real 
estate and other Tax records) and other similar books, records and information of Seller relating 
to the business or operations of the Stations  prior to the Closing Date, (c) all records prepared by 
or on behalf of Seller in connection with the sale of the Stations  and (d) all records and 
documents to the extent relating to any Excluded Assets. 
 
 2.2.7. Rights Under this Agreement. 
 
  All of the rights of Seller under or pursuant to this Agreement or any other rights 
in favor of Seller pursuant to the other agreements contemplated hereby or thereby. 
 
 2.2.8. Name. 
 
  All rights to the name “Eagle III Broadcasting, LLC” and any logo or variation 
thereof and the goodwill associated therewith. 
 
 2.2.9. Securities. 
 
  All capital stock or other securities of any direct or indirect subsidiary of Seller. 
 
 2.2.10. Excluded Contracts and Unrelated Assets. 
 
  The contracts, agreements and any other assets listed in Schedule 2.2.10, and the 
rights of Seller under the Excluded Contracts. 
 



 

 

-6- 
 
 
Gray - Eagle III Broadcasting Grand Junction Colorado - Asset Purchase Agreement.DOC 

2.3. Purchase Price. 
 
 For and in consideration of the conveyances and assignments described herein and in 
addition to the assumption of Liabilities as set forth in Section 2.6, Buyer agrees to pay to Seller, 
and Seller agrees to accept from Buyer $13,500,000 (the “Purchase Price”). 
 
2.4. Payment of Purchase Price. 
 
 The Purchase Price shall be paid by Buyer to Seller at the Closing by wire transfer of 
immediately available funds to an account or accounts which will be identified by Seller not less 
than two business days prior to the Closing Date.   
 
2.5. Allocation of Purchase Price. 
 
 As promptly as reasonably practicable following execution of this Agreement, Seller and 
Buyer agree to retain a mutually acceptable appraisal firm experienced in appraisals of television 
broadcast assets (the “Appraisal Firm”) to appraise the classes of Assets of the Stations based on 
the Purchase Price for the Stations.  The Appraisal Firm shall be instructed to perform such 
appraisal and deliver a written report thereof to Seller and Buyer as soon as reasonably 
practicable (the “Appraisal Report”).  Buyer shall pay the fees, costs and expenses of the 
Appraisal Firm, whether or not the transactions contemplated hereby are consummated.  Seller 
and Buyer each represent, warrant, covenant and agree with each other that the Purchase Price 
shall be allocated among the classes of Assets for each Station as set forth in the Appraisal 
Report.  Seller and Buyer agree, pursuant to Section 1060 of the Code, that the Purchase Price 
shall be allocated in accordance with this Section 2.5, and that all Tax returns and reports sha ll 
be filed consistent with such allocation.  Notwithstanding any other provision of this Agreement, 
the provisions of this Section 2.5 shall survive the Closing Date without limitation. 
 
2.6. Assumption of Liabilities. 
 
 2.6.1. Assumed Liabilities. 
 
  At the Closing, Buyer shall assume and shall agree to pay, perform and discharge 
as and when the same become due and payable or are required to be performed only the 
following Liabilities of Seller (the “Assumed Liabilities”):  
 
  (a)  all Liabilities under the Station Contracts arising on or after, and relating 
to the period from and after, the Closing Date; and 
 
  (b)  any trade accounts payable of each Station as of the Closing Date which 
remain unpaid and are not over 30 days past due, and which were incurred (i) in the ordinary 
course of business consistent with past practice of the Stations  and (ii) as permitted in 
accordance with the terms of this Agreement. 
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 Notwithstanding the foregoing or anything to the contrary set forth in this Agreement, the 
Assumed Liabilities shall not include any Excluded Liabilities or any Liability under any 
Excluded Contract. 
 
 2.6.2. Excluded Liabilities. 
 
  “Excluded Liabilities” shall mean every Liability of Seller other than the 
Assumed Liabilities.  The Excluded Liabilities shall remain the sole responsibility of and shall be 
retained, paid, performed and discharged solely by Seller.  Excluded Liabilities shall include: 
   
  (a) any Liability under any Station Contract assumed by Buyer pursuant to 
Section 2.6.1 that arises after the Closing Date but relates to any breach of such Station Contracts 
that occurred prior to the Closing Date; 
 
  (b) any Liability for Income Taxes arising as a result of Seller’s operation of 
its business or ownership of the Stations prior to the Closing Date;  
 
  (c) any Liability under any Station Contracts not assumed by Buyer under 
Section 2.6.1, including any Liability arising out of or relating to Seller’s credit facilities or any 
security interest related thereto;  
 
  (d) any Environmental Claim arising out of or relating to the operation of 
Seller’s business or Seller’s leasing or operation on the Leased Property;  
 
  (e) any Liability under the Benefit Plans or relating to payroll, bonus, 
vacation, sick, leave, worker’s compensation, unemployment benefits, pension benefits, 
employee stock option or profit-sharing plans, health care plans or benefits, or any other 
employee plans or benefits of any kind for Seller’s employees or former employees, or both;  
 
  (f) except for any Station Contracts, any Liability under any employment, 
severance, retention or termination agreement with any employee of Seller or any of its 
Affiliates;  
 
  (g) any Liability arising out of or relating to any grievance commenced after 
the Closing Date and arising out of, or relating to, any occurrence or event happening prior to the 
Closing Date whether or not the affected employees are hired by Buyer;  
 
  (h) any Liability of Seller to any member of Seller or Affiliate of Seller;  
 
  (i) any Liability to indemnify, reimburse or advance amounts to any officer, 
director, manager, employee or agent of Seller;  
 
  (j) any Liability to distribute to any of Seller’s members or otherwise apply 
all or any part of the consideration received hereunder;  
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  (k) any Liability arising out of any Proceeding pending as of the Closing 
Date, whether or not set forth in the Schedules attached hereto;  
 
  (l) any Liability arising out of any Proceeding commenced after the Closing 
Date and arising out of, or relating to, any occurrence or event happening prior to the Closing 
Date;  
 
  (m) any Liability arising out of or resulting from Seller’s non-compliance with 
any legal requirement or order, injunction, decree, ruling, assessment or arbitration award of any 
Governmental Authority or arbitrator;  
 
  (n) any Liability of Seller under this Agreement or any other Seller 
Document; and 
 
  (o) any Liability of Seller based upon Seller’s acts or omissions occurring 
after the Closing Date. 

 
ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF SELLER 
 
 Seller represents and warrants to Buyer as follows: 
 
3.1. Organization and Standing. 
 
 Seller is duly organized, validly existing and in good standing as a limited liability 
company under the laws of the State of Colorado and is duly qualified to do business and is in 
good standing in all jurisdictions where such qualification is necessary.  Seller has the corporate 
power and authority to own, lease and otherwise to hold and operate the Assets, to carry on the 
business of the Stations as now conducted, and to enter into and perform the terms of this 
Agreement, and the other Seller Documents and to carry out the transactions contemplated 
hereby and thereby (the “Transactions”). 
 
3.2. Authorization. 
 
 The execution, delivery and performance of this Agreement and of the other Seller 
Documents, and the consummation of the Transactions, have been duly and validly authorized 
by all necessary corporate actions of Seller (none of which actions have been modified or 
rescinded and all of which actions are in full force and effect).  This Agreement constitutes, and 
upon the execution and delivery of each other Seller Document will constitute, a valid and 
binding agreement and obligation of Seller, enforceable against Seller in accordance with its 
respective terms, except as the same may be limited by bankruptcy, insolvency, reorganization, 
moratorium and other similar laws of general applicability relating to or affecting creditors’ 
rights generally and by the application of general principles of equity. 
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3.3. Compliance with Laws. 
 

 Seller is in compliance in all material respects with all Laws applicable to Seller’s 
business, Seller’s operation of each Station, the Assets or the Stations.  Seller has obtained and 
holds all permits, licenses and approvals (none of which has been modified or rescinded and all 
of which are in full force and effect) from all Governmental Authorities necessary in order to 
conduct the operations of the Stations as presently conducted.  
 
3.4. Consents and Approvals; No Conflicts. 

 
 3.4.1. The execution and delivery of this Agreement, and the performance of the 
Transactions by Seller, will not require any consent, approval, authorization or other action by, 
or filing with or notification to, any Person in connection with any Station Contract, except that 
certain of the Station Contracts may be assigned only with the consent of third parties, as 
specified in Schedule 3.4.1. 

 3.4.2 The execution and delivery of this Agreement, and the performance of the 
Transactions by Seller, will not require any consent, approval, authorization or other action by, 
or filing with or notification to, any Governmental Authority, except consents to the assignment 
of the FCC Licenses to Buyer by the FCC. 

 3.4.3. Assuming all consents, approvals, authorizations and other actions described in 
Section 3.4.1 and Section 3.4.2 have been obtained and all filings and notifications described in 
Section 3.4.1 and Section 3.4.2 have been made, the execution, delivery and performance of this 
Agreement and the other Seller Documents by Seller do not and will not: (a) conflict with or 
violate any Law applicable to Seller, the Assets or the Stations or by which any of the Assets or 
the Stations is subject or affected; (b) conflict with or result in any breach of or constitute a 
default (or an event which with notice or lapse of time or both would become a default) under 
any contract or agreement to which Seller is a party or by which Seller is bound or to which any 
of the Assets or the Stations is subject or affected; (c) result in the creation of any Encumbrance 
upon the Assets; or (d) conflict with or violate the organizational documents of Seller. 

3.5. Financial Statements; Undisclosed Liabilities. 

 3.5.1. Seller has provided to Buyer (a) the unaudited balance sheet of the Stations as of 
July 31, 2004 (the “Current Balance Sheet”), and the unaudited statements of income and cash 
flows for the periods then ended, and (b) the balance sheet of the Stations as of December 31, 
2003, and the statements of income and cash flows for the periods then ended.  The financial 
statements referred to in this Section 3.5.1 (a) present fairly the financial position of the Stations 
as of the respective dates and the results of operations for the period indicated and (b) have been 
prepared in accordance with GAAP (except that the financial statements referred to in this 
Section 3.5.1 do not contain all footnotes required under GAAP).   

 3.5.2. There exist no Liabilities of the Stations relating to, or arising out of, the business 
or operations of the Stations, contingent or absolute, matured or unmatured, known or unknown, 
except (a) as reflected on the Current Balance Sheet, (b) obligations under executory contracts or 
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commitments described in Schedules 2.1.5, 2.1.6, 2.1.7 and 2.1.8 or under executory contracts or 
commitments not required to be disclosed thereon (but not liabilities for breaches thereof), and 
(c) for Liabilities that were incurred after July 31, 2004, in the ordinary course of business 
consistent with past practice or otherwise in accordance with the terms and conditions of this 
Agreement (none of which is a material liability for breach of contract, breach of warranty, tort 
or infringement or a claim or lawsuit). 

3.6. Absence of Certain Changes or Events. 

 Since July 31, 2004, there has been no Material Adverse Effect.  Since July 31, 2004, 
Seller has conducted the business of each Station in the ordinary course of business consistent 
with past practice, and Seller has not:  (a) incurred loss of, or injury to, any of the Assets as the 
result of any fire, explosion, flood, windstorm, earthquake, labor troub le, riot, accident, act of 
God or public enemy, terrorists or armed forces, or other casualty, except for such losses or 
injuries which have been cured in accordance with Section 8.2; (b) incurred, or become subject 
to, any Liability with respect to any Station, except current Liabilities incurred in the ordinary 
course of business consistent with past practice; (c) mortgaged, pledged or subjected to any 
Encumbrance any of the Assets other than Encumbrances in connection with Liabilities arising 
under any credit or loan agreement between Seller and its lenders; (d) sold, exchanged, 
transferred or otherwise disposed of any Assets, or canceled any debts or claims; (e) entered into 
any transactions with respect to any Station other than in the ordinary course of business 
consistent with past practice; (f) made any material change in any method of accounting or 
accounting practice with respect to any Station; (g) made or committed to make any payments or 
other transfers in connection with, or in contemplation of, the Transactions; or (h) made any 
agreement to do any of the foregoing with respect to any Station. 

3.7. Absence of Litigation. 

 Except as set forth in Schedule 3.7 or as previously disclosed to Buyer in writing, there is 
no action, suit, investigation, claim, arbitration or litigation pending or, to the knowledge of 
Seller, threatened against Seller with respect to any Station. 

3.8. Assets. 

 Except as set forth on Schedule 3.8,  the Assets include all of the assets or property 
owned, leased, used or held for use in the business or operations of each Station as presently 
conducted.  Seller is the owner of, and has good title to, or has a good and valid leasehold or 
license interest in and to, the Assets free and clear of any Encumbrances, except for and subject 
only to (a) the Permitted Encumbrances, (b) those Encumbrances listed in Schedule 3.8, which 
shall be discharged and removed on or prior to the Closing Date.  At the Closing, Buyer shall 
acquire good title to, and all right, title and interest in and to the Assets, free and clear of all 
Encumbrances, except for the Permitted Encumbrances. 

3.9. FCC Matters . 

 Seller holds the FCC Licenses listed as held by Seller in Schedule 2.1.1.  The FCC 
Licenses constitute all of the licenses, permits and authorizations from the FCC that are 



 

 

-11- 
 
 
Gray - Eagle III Broadcasting Grand Junction Colorado - Asset Purchase Agreement.DOC 

necessary or required for and/or used in the business and operations of each Station.  The FCC 
Licenses are valid and in full force and effect through the dates set forth in Schedule 2.1.1.  Each 
Station has been operated by Seller in all material respects in accordance with the terms of the 
FCC Licenses and the Communications Act.  Except as set forth in Schedule 3.9, no application, 
action or proceeding is pending for the renewal or modification of any of the FCC Licenses, and, 
except for actions or proceedings affecting television broadcast stations generally, no 
application, complaint, action or proceeding is pending or, to Seller’s knowledge, threatened that 
may result in (a) the revocation, modification, non-renewal or suspension of any of the FCC 
Licenses, (b) the issuance of a cease-and-desist order, (c) the imposition of any administrative or 
judicial sanction with respect to any Station, or (d) the denial of any application for renewal.  
There exists no fact, condition or event relating to Seller or any Station, including compliance by 
Seller with the Children’s Television Act, that would reasonably be expected to cause the FCC to 
deny the applications for assignment of the FCC Licenses as provided for in this Agreement.  
Seller has filed with the FCC all material reports, forms and statements required by the FCC to 
be filed by Seller relating to each Station, including applications for renewal of authority 
required by applicable Laws. 

3.10. Leased Property. 

 3.10.1. Seller has a valid leasehold interest in all Leased Property listed as leased by 
Seller in Schedule 2.1.2.  Schedule 2.1.2 lists all leases, subleases and other occupancy 
agreements (collectively, the “Leases”) pursuant to which any of the Leased Property is leased 
by Seller.  Seller is the owner and holder of all the Leased Property purported to be granted by 
the Leases.  Each Lease is in full force and effect and constitutes a legal, valid and binding 
obligation of, and is legally enforceable against Seller and, to the knowledge of Seller, each other 
party thereto, and grants the leasehold interest it purports to grant.  Seller has complied with all 
of the material provisions of the Leases and is not in material default thereunder.  There has not 
occurred any event which (whether with or without notice, lapse of time or the happening or 
occurrence of any other event) would constitute such a default by Seller or, to the knowledge of 
Seller, any other parties to the Leases. 

 3.10.2. The Leased Property listed in Schedule 2.1.2 constitutes all of the real 
property leased, used or held for use in the business or operations of each Station.  Except as set 
forth in Schedule 3.10 and except for any Permitted Encumbrances, no Person other than Seller 
occupies or has the current or future right to occupy the Leased Property in a manner that would 
infringe Seller’s rights with respect thereto. 

 3.10.3. All buildings, structures, fixtures and other improvements used by Seller on 
the Leased Property are in sufficient operating condition and adequate repair (ordinary wear and 
tear excepted) for the purposes to which they are currently devoted. 

 3.10.4. No portion of the Leased Property or any building, structure, fixture or 
improvement thereon is the subject of, or affected by, any condemnation, eminent domain or 
inverse condemnation proceeding currently instituted or pending. 
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3.11. Condition of Tangible Assets. 

 Except as set forth in Schedule 3.11, all tangible Assets presently in use are in good 
operating condition and good repair (ordinary wear and tear excepted) for the purposes to which 
they are currently devoted. 

3.12. Intellectual Property. 

 Schedule 2.1.4 contains a true, correct and complete listing of all registered or applied-for 
Intellectual Property owned or licensed by or registered in the name of Seller which are used in 
the business and operations of each Station.  Except as set forth in Schedule 3.4.1, all Intellectual 
Property owned or licensed by Seller and used or held for use in the business and operations of 
any Station is transferable to Buyer by the sole act and deed of Seller.  Except as set forth in 
Schedule 3.4.1, no consent on the part of, notice to or filing with any other Person is necessary in 
connection with the transfer to Buyer of such Intellectual Property.  No royalty is payable to any 
Person as a result of or with respect to the use of any Intellectual Property.  Seller owns or 
possesses pursuant to a valid and enforceable license all rights to use all such Intellectual 
Property material to the conduct of the business of each Station.  The conduct of the business of 
each Station does not infringe, misappropriate or conflict with any Intellectual Property right or 
other legally protectable right of another.  Seller has the right to the use of the call letters 
“KKCO-TV” pursuant to the rules and regulations of the FCC.  Seller has no knowledge of any 
claim by another Person contesting the validity, enforceability, use or ownership of any 
Intellectual Property or any grounds for the same. 

3.13. Reports and Records . 

 All material returns, reports and statements relating to each Station required to be filed by 
Seller with the FCC or any other Governmental Authority has been filed and when filed were 
correct and complete in all material respects.  All such reports, returns and statements shall 
continue to be filed on a current basis until the Closing Date and will be correct and complete in 
all material respects when filed.  All documents required by the FCC’s rules to be placed in each 
Stations’ public files by Seller have been so placed and are being held in such files.  All logs and 
business records of every type and nature relating to the business and operations of each Station 
has been maintained in all material respects in accordance with the rules and regulations of the 
FCC. 

3.14. Station Contracts. 

 3.14.1. The Station Contracts set forth in Schedules 2.1.5, 2.1.6, 2.1.7 and 2.1.8 are 
all of the contracts and agreements relating to the Assets, to any Station or to the business and 
operations thereof, other than contracts and agreements which are not Subject Agreements and 
which do not require payments of more than ($10,000) per contract per year or ($50,000) per 
year in the aggregate.  Complete and correct copies of all Station Contracts have been made 
available to Buyer. 

3.14.2. Except as set forth on Schedule 3.14.2, Seller represents and warrants to 
Buyer that:  (a) each Station Contract is in full force and effect; (b) Seller is not in breach or 
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default of the terms of any Station Contract in any material respect; (c) none of the material 
rights of Seller under any Station Contract will be subject to termination or modification, nor will 
a default occur, as a result of the consummation of the transactions contemplated hereby, except 
to the extent that failure to obtain the prior consent to assignment thereof (to the extent set forth 
on Schedule 3.4.1) of any party thereto shall or could be interpreted to constitute a termination or 
modification of or a default under any such Station Contract; and (d) no other party to any 
Station Contract is in material breach or default of the terms thereunder. 

3.15. Taxes. 

 3.15.1. Seller has (or, in the case of returns becoming due after the date hereof and on 
or before the Closing Date, will have prior to the Closing Date) duly filed all Seller Tax Returns 
required to be filed by Seller on or before the Closing Date with respect to all applicable Taxes.  
In the case of any Seller Tax Returns which receive an extension for their date of filing, such 
Seller Tax Returns will be considered due on, and not considered required to be filed before, the 
extended due date.  All of the Seller Tax Returns are (or, in the case of returns becoming due 
after the date hereof and on or before the Closing Date, will be) true and complete in all material 
respects.   

 3.15.2. There is no action, suit, proceeding, audit, investigation or claim pending or, 
to the knowledge of Seller, threatened, in respect of any Taxes associated with, or which would 
become a lien against, the Assets or operations of any Station for which Seller may become 
liable, nor has any deficiency or claim for any such Taxes been proposed, asserted or, to the 
knowledge of Seller, threatened.  There is no Station Contract, waiver or consent providing for 
an extension of time with respect to the assessment or collection of any Taxes associated with, or 
which would become a lien against, the Assets or operations of the Stations against Seller, and 
no power of attorney granted by Seller with respect to any related tax matters is currently in 
force. 

3.16. Employee Benefit Plans . 

 3.16.1. Schedule 3.16 lists all Plans and Benefit Arrangements maintained by or 
contributed to by Seller, or with respect to which Seller has any liability, for the benefit of the 
employees of any Station (collectively, the “Benefit Plans”).  Each Benefit Plan has been 
maintained in compliance with its terms and with the requirements prescribed by applicable Law, 
including the Code. 

 3.16.2. Seller has no Qualified Plans and has never had any Qualified Plans.   

 3.16.3. Seller has no funded Welfare Plans. 

 3.16.4. Except as required by applicable Law, Seller has no post-retirement medical, 
life insurance or other benefits promised, provided or otherwise due now or in the future to 
current, former or retired employees of the Stations. 

 3.16.5. Except as set forth in Schedule 3.16, Seller has (a) filed or caused to be filed 
all returns and reports on the Plans that it is required to file and (b) paid or made adequate 
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provision for all fees, interest, penalties, assessments or deficiencies that have become due 
pursuant to those returns or reports or pursuant to any assessment or adjustment that has been 
made relating to those returns or reports.  All other fees, interest, penalties and assessments that 
are payable by or for Seller have been timely reported, fully paid and discharged.  There are no 
unpaid fees, penalties, interest or assessments due from Seller or from any other person that are 
or could become an Encumbrance on any Asset or could otherwise adversely affect the business 
of any Station or Assets.  Seller has collected or withheld all amounts that are required to be 
collected or withheld by Seller to discharge its obligations, and all of those amounts have been 
paid to the appropriate Governmental Authority or set aside in appropriate accounts for future 
payment when due.  Seller has furnished to Buyer true and complete copies of all documents 
setting forth the terms and funding of each Plan (including copies of each severance benefit 
arrangement and vacation pay plan). 

 3.16.6. Seller has not incurred any material Liability to the Pension Benefit Guaranty 
Corporation (other than premium payments) or otherwise under Title IV of ERISA, including 
any withdrawal liability, or under the Code, with respect to any employee pension plan covering 
employees of the Stations that either Seller (or any other Person that, together with Seller, is 
treated as a single employer under Section 414 of the Code) maintain or have maintained or to 
which Seller either contributes, has contributed or is required to contribute. 

3.17. Labor Relations . 

 3.17.1. Except as set forth in Schedule 3.17.1, there are no strikes, work stoppages, 
grievance proceedings, union organization efforts, or other controversies pending or threatened 
between Seller and any union or collective bargaining unit representing such employees.  Seller 
is in compliance in all material respects with all Laws relating to the employment or the 
workplace, including provisions relating to wages, hours, collective bargaining, safety and 
health, work authorization, equal employment opportunity, immigration; the withholding of 
income taxes, unemployment compensation, worker’s compensation, employee privacy and right 
to know and social security contributions.  Except as set forth in Schedule 3.17.1, there are no  
collective bargaining agreements relating to any Station or the business and operations thereof 
and Seller has not agreed to recognize any union or other collective bargaining unit, nor has any 
union or collective bargaining unit been certified as representing any employees of Seller. 

 3.17.2. Schedule 3.17.2 sets forth a true and complete list of all employees of the 
Stations and each such employee’s position, salary and date of hire. 

 3.17.3 Except as disclosed on Schedule 3.17.3, with respect to each Station:  (i) to 
the knowledge of Seller, (A) none of the current employees of any Station has any present 
intention to terminate his or her employment, or (B) is a party to any confidentiality, non-
competition, proprietary rights or other such agreement between such employee and any other 
Person besides any Station that would be material to the performance of such employee’s 
employment duties, or the ability of the Buyer to operate any Station. 
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3.18. Environmental Matters . 

 3.18.1. Except as disclosed in Schedule 3.18, Seller, with respect to each Station, has 
complied in all material respects with, and is currently in compliance in all material respects 
with, all Environmental and Safety Requirements and Seller has not received any oral or written 
notice, report or information regarding any Environmental Claims or Liabilities (whether 
accrued, absolute, contingent, unliquidated or otherwise) or any corrective, investigatory or 
remedial obligations arising under Environmental and Safety Requirements which relate to any 
Station.   

 3.18.2. Without limiting the generality of Section 3.18.1, Seller, with respect to each 
Station, has obtained and complied in all material respects with, and is currently in compliance in 
all material respects with, all permits, licenses and other authorizations that may be required 
pursuant to any Environmental and Safety Requirements for the occupancy of properties or 
facilities of each Station or for the operation of each Station.  

 3.18.3. Neither this Agreement nor the other Seller Documents, nor the 
consummation of the Transactions, shall impose any obligations on Seller for (a) site 
investigation or cleanup ; (b) notification to or consent of any government agencies or third 
parties under any Environmental and Safety Requirements (including any so called “transaction-
triggered” or “responsible property transfer” laws and regulations); or (c) to record or deliver to 
any Person any disclosure document or statement pertaining to material environmental matters.  

3.18.4. None of the following exists at any property or facility owned, occupied or 
operated by Seller with respect to any Station: (a) underground storage tanks or surface 
impoundments; (b) asbestos-containing material in any form or condition; (c) materials or 
equipment containing polychlorinated biphenyls; or (d) landfills.  

3.18.5. Except as disclosed in Schedule 3.18, Seller, with respect to each Station, has 
not treated, stored, disposed of, arranged for or permitted the disposal of, transported, handled or 
Released any Hazardous Materials or owned, occupied or operated any facility or property, so as 
to give rise to any past or present material Environmental Claims or liabilities of Seller for 
response costs, natural resource damages or attorneys’ fees pursuant to CERCLA or any other 
Environmental and Safety Requirements.  

3.18.6. Without limiting the generality of Section 3.18.5, no facts, events or 
conditions relating to the past or present properties, facilities or operations of Seller with respect 
to any Station shall prevent, hinder or limit continued material compliance with Environmental 
and Safety Requirements, give rise to any material corrective, investigatory or remedial 
obligations pursuant to Environmental and Safety Requirements or give rise to any other material 
Environmental Claims or material liabilities (whether accrued, absolute, contingent, unliquidated 
or otherwise) pursuant to Environmental and Safety Requirements, including those material 
liabilities relating to onsite or offsite Releases or threatened Releases of Hazardous Materials, 
substances or wastes, personal injury, property damage or natural resources damage.  
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3.18.7. Seller, with respect to each Station, has not, either expressly or by operation of 
law, assumed or undertaken any material liability or corrective investigatory or remedial 
obligation of any other Person relating to any Environmental and Safety Requirements.  

3.18.8. No material Environmental Lien has attached to any property owned, leased 
or operated by Seller with respect to any Station.  

3.18.9. Seller has provided to Buyer true and complete copies of all assessments, 
reports, data, results of investigations or audits, and all other information that is in the possession 
of or reasonably available to Seller regarding environmental matters pertaining to, or the 
environmental condition of, each Station, or the material compliance (or material 
noncompliance) by Seller with respect to each Station as to any Environmental and Safety 
Requirements, and all documents prepared related thereto are listed in Schedule 3.18.  

3.19. Transactions With Affiliates. 

Except as set forth in Schedule 3.19, Seller is not now, and since January 1, 2003 has not 
been, a party, directly or indirectly, to any contract, lease, arrangement or transaction which is 
material to the business or operations of any Station, whether for the purchase, lease or sale of 
property, for the rendition of services or otherwise, with any Affiliate of Seller, or any officer, 
director, manager, employee, proprietor, partner or member of Seller. 

3.20. Insurance. 

Schedule 3.20 contains a list and brief summary of all policies of title, property, fire, 
casualty, liability, life, workmen’s compensation, libel and slander, and other forms of insurance 
of any kind relating to the Assets or the business and operations of each Station and held by 
Seller.  All such policies (a) are in full force and effect, (b) are sufficient for compliance in all 
material respects by Seller with all requirements of Law and of all material agreements to which 
Seller is party, and (c) are valid, outstanding and enforceable policies. 

3.21. Cable Systems . 

Set forth in Schedule 3.21 is information concerning cable carriage with respect to the 
Stations.  The information disclosed in Schedule 3.21 is true, correct and complete in all material 
respects. 

3.21.1 Schedule 3.21.1 contains a complete and accurate list of all cable television 
systems carrying the signal of any Station. 

3.21.2 Schedule 3.21.2 contains a complete and accurate list of all Market Cable 
Systems on which any Station made a must-carry election for the current must-carry election 
period (by default or otherwise) and on which any Station is not currently carried. 

3.21.3 Schedule 3.21.3 contains a complete and accurate description of all 
retransmission consent agreements and /or copyright indemnification agreements, if any, entered 
into on behalf of any Station. 
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3.21.4 Schedule 3.21.4 contains a complete and accurate list of all retransmission 
consent elections made by any Station. 

3.21.5 Schedule 3.21.5 contains a complete and accurate list of all Market Cable 
Systems, if any, which are carrying any Station and which have notified Seller or the Stations of 
such Market Cable System’s intention to delete any Station from carriage or to change the 
channel position of any Station on such cable system, other than pursuant to any agreement 
described in Section 3.21.3 above. 

3.21.6 Schedule 3.21.6 contains a list (with copies having been delivered to Buyer) 
of each notice, if any, received by any Station from any Market Cable System alleging that the 
Station does not deliver an adequate quality signal, as defined in Section 76.55(c)(3) of the FCC 
Regulations, to such Market Cable System’s principal headend (other than any such notice as to 
which such failure has been remedied or been determined not to exist), and all further 
correspondence between the Station and any such Market Cable System relating to such notice. 

3.21.7 Schedule 3.21.7 contains a complete and accurate list of all pending petitions 
for special relief to modify the area in which any of the Stations is entitled to demand must-
carriage pursuant to Sections 76.55(c) and (e) of the FCC Regulations. 

3.21.8 Schedule 3.21.8 contains a complete and accurate list of must-carry 
complaints, if any, filed on behalf of the Stations. 

3.22. Digital Television. 

 The FCC has licensed the operation of KKCO-DT on Channel 12.  The FCC Licenses 
listed in Schedule 2.1.1 include the license for KKCO-DT.  No further digital television capital 
expenditures are anticipated in connection with the transmitting facilities of KKCO-DT.  Seller 
has no obligation hereunder to make changes in the existing studio equipment or setup in order to 
achieve any further conversion of the Stations’ studio facilities to digital operation.   

3.23. Bank Accounts. 

 Schedule 3.23 lists all bank accounts, safety deposit boxes and lock boxes (designating 
each authorized signatory with respect thereto) for Seller. 
 
3.24. Customers  and Suppliers . 

 Schedule 3.24 lists each customer that accounted for five percent or more of the total 
revenue of the Stations, and each supplier from which the Company purchased $25,000 or more 
of supplies, in each case during the 12-month period ended December 31, 2004.  Other than 
political advertisers, Seller has received no notice, written or otherwise, from any customer or 
supplier required to be disclosed in Schedule 3.24 to the effect that such customer or supplier 
shall stop or decrease the rate of buying products or services of, or selling products or services 
to, as applicable, Seller or any Station (whether as a result of the consummation of the 
transactions contemplated hereby or otherwise), and Seller has no knowledge or expectation that 
any such customers or suppliers will or intend to do so.  
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3.25. Statements True and Correct. 

No representation or warranty made by Seller or any Statement, certificate or instrument 
furnished or to be furnished to Buyer pursuant to this Agreement or any other document, 
agreement or instrument referred to herein or therein, including, without limitation, the financial 
statements delivered pursuant to Section 3.5 hereof, contains any material untrue statement of 
fact or omits to state a material fact necessary to make the statements contained therein not 
misleading. 

 
ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF BUYER 

 Buyer represents, warrants and covenants to Seller as follows:  

4.1. Organization and Standing. 

 Buyer is a corporation duly incorporated, validly existing and in good standing under the 
laws of the State of Georgia and is duly qualified to do business as a foreign corporation where 
such qualification is necessary, unless the failure to be so qualified would not materially and 
adversely affect Buyer’s ability to consummate the Transactions.  Buyer has the corporate power 
and authority to enter into and perform the terms of this Agreement and the other Buyer 
Documents and to carry out the Transactions. 

4.2. Authorization. 

 The execution, delivery and performance of this Agreement and of the other Buyer 
Documents, and the consummation of the Transactions, have been duly and validly authorized 
by all necessary corporate actions of Buyer (none of which actions has been modified or 
rescinded and all of which actions are in full force and effect).  This Agreement constitutes, and 
upon execution and delivery each such other Buyer Document will constitute, a valid and 
binding agreement and obligation of Buyer, enforceable against Buyer in accordance with its 
respective terms, except as the same may be limited by bankruptcy, insolvency, reorganization, 
moratorium and other similar laws of general applicability relating to or affecting creditors’ 
rights generally and by the application of general principles of equity. 

4.3. Consents and Approvals; No Conflicts. 

 4.3.1. The execution and delivery of this Agreement, and the performance of the 
transactions contemplated herein by Buyer, will not require any consent, approval, authorization 
or other action by, or filing with or notification to, any Person or Governmental Authority where 
the failure to make such filing or obtain such consent would reasonably be expected to have a 
material adverse effect on Buyer’s ability to consummate the Transactions, except (a) approvals 
of the assignment of the FCC Licenses to Buyer by the FCC and (b) based upon Seller’s 
representations set forth in Section 3.4.1, certain of the Station Contracts may be assigned only 
with the consent of third parties, as specified in Schedule 3.4.1. 
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 4.3.2. Assuming all consents, approvals, authorizations and other actions described in 
Section 4.3.1 have been obtained and all filings and notifications described in Section 4.3.1 have 
been made, the execution, delivery and performance of this Agreement and the other Buyer 
Documents by Buyer do not and will not (a) conflict with or violate any material Law applicable 
to Buyer, (b) conflict with or result in any material breach of or constitute a default (or an event 
which with notice or lapse of time or both would become a default) under any contract or 
agreement to which Buyer is a party or by which Buyer is bound, or (c) conflict with or violate 
the organizational documents of Buyer. 

4.4. Qualification of Buyer. 

 Buyer is legally, technically, financially and otherwise qualified under the 
Communications Act and all rules, regulations and policies of the FCC to acquire and operate the 
Stations as they are currently owned and operated by Seller.  To Buyer’s knowledge, there are no 
facts or proceedings which would (a) reasonably be expected to disqualify Buyer under the 
Communications Act or otherwise from acquiring or operating the Stations as they are currently 
owned and operated by Seller or (b) cause the FCC not to approve the assignment of the FCC 
Licenses to Buyer.  No waiver of any FCC rule or policy is necessary to be obtained for the grant 
of the applications for the assignment of the FCC Licenses to Buyer. 

4.5. Statements True and Correct. 

 No representation or warranty made by Buyer nor any statement, certificate or instrument 
furnished or to be furnished to Seller pursuant to this Agreement or any other document, 
agreement or instrument referred to herein or therein contains any untrue statement of material 
fact or omits to state a material fact necessary to make the statements contained therein not 
misleading. 
 

ARTICLE V 
FCC CONSENTS 

As promptly as practicable and no later than two business days following the execution of 
this Agreement (except to the extent such filing is prevented by a freeze or other impediment 
imposed by the FCC) Seller and Buyer shall jointly file an applications with the FCC requesting 
the consent of the FCC to the assignment of the FCC Licenses for KKCO-TV, KKCO-DT and 
K50EZ to Buyer (the “FCC Applications”).  Seller and Buyer will diligently take, or fully 
cooperate in the taking of, all necessary and proper steps, and provide any additional information 
reasonably requested in order to obtain promptly the requested consents and approvals of the 
Assignment Applications by the FCC; provided, however, that none of the parties hereto shall 
have any obligation to participate in any evidentiary hearing. 
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ARTICLE VI 
COVENANTS AND AGREEMENTS OF SELLER 

Seller covenants and agrees with Buyer as follows: 

6.1. Negative Covenants. 

Pending and prior to the Closing Date, Seller will not, without the prior written consent 
of Buyer, do or agree to do any of the following with respect to any Station or the Assets: 

 (a) sell, assign, lease, license or otherwise transfer or dispose of any of the Assets 
other than the disposition in the ordinary course of business consistent with past practice of items 
that are replaced prior to the Closing Date with items of comparable or superior value and utility 
in the operation of any Station; 

 (b) change or modify any of the accounting principles or practices or any method of 
applying such principles or practices currently employed with respect to each Station, except as 
required by GAAP; 

 (c) enter into any Trade-out Agreement, except in the ordinary course of business 
consistent with past practice not to exceed $10,000 per month; 

 (d) enter into any Time Sales Agreement, except in the ordinary course of business 
consistent with past practice; 

 (e) acquire or enter into any network affiliation agreements, local marketing 
arrangements, joint operating agreements, time brokerage agreements or other similar contracts, 
or renew, extend, amend, alter, modify or otherwise change any of such existing contracts; 

 (f) acquire or enter into any new Station Contracts not referred to in Sections 6.1(c), 
(d) or (e) above, or renew, extend, amend, alter, modify or otherwise change any existing Station 
Contract, except, in any such case, for Station Contracts which are not Subject Agreements and 
which (after any such renewal, extension, amendment, alteration, modification or other change) 
require payments of less than $10,000 per contract per year and no greater than $25,000 per year 
in the aggregate (collectively, “Additional Agreements”), copies of which Additional 
Agreements shall be provided to Buyer on or prior to the Closing Date; 

 (g) do or omit to do any act which will cause a material breach of any Station 
Contract; 

 (h) except as set forth on Schedule 6.1(h), enter into or become subject to any 
employment, labor, union, or professional service contract or agreement not terminable at will 
(or renew, extend, amend, alter, modify or otherwise change any existing contract or agreement), 
without cost or obligation other than to pay accrued salary or wages at the normally applicable 
rate through the time of termination, or any bonus, pension, insurance, profit sharing, incentive, 
deferred compensation, severance pay, retirement, hospitalization, employee benefit or other 
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similar plan; or increase the compensation payable or to become payable to any employee, or pay 
or arrange to pay any bonus payment to any employee; 

 (i) take any action which may jeopardize the validity or enforceability of or rights 
under the FCC Licenses; 

 (j) program or broadcast any Program Contract or syndicated program, except in the 
ordinary course of business consistent with past practice or as Seller’s judgment as Licensee 
shall determine that the public interest calls for the broadcast of a given program or programs; 

 (k) except for the transactions described in Schedule 3.19, enter any transaction with 
any Affiliate of Seller, including any renewal, extension, modification or other change in, any 
existing contract or agreement to which an Affiliate of Seller is a party or any other transaction 
involving an Affiliate of Seller which will have continued effectiveness after the Closing Date; 
or 

 (l) collect any accounts receivable of any Station other than in the ordinary course of 
business consistent with past practice. 

6.2. Affirmative Covenants. 

Pending and prior to the Closing Date, Seller will, with respect to each Station and the 
Assets: 

(a) preserve its corporate existence and business organizations intact, maintain its 
existing franchises and licenses, use commercially reasonable efforts to preserve for Buyer the 
relationships of each Station with suppliers, customers, employees and others with whom the 
Stations have business relationships, and keep all Assets substantially in their present condition, 
ordinary wear and tear excepted; 

(b) subject to the terms and conditions of this Agreement (including Section 6.1), 
(i) carry on the business and activities of each Station, including the sale of advertising time, 
entering into other contracts and agreements, or purchasing and scheduling of programming, in 
the ordinary course of business consistent with past practice; (ii) pay or otherwise satisfy all 
obligations (cash and barter) of each Station in the ordinary course of business consistent with 
past practice; (iii) maintain books of account, records and files with respect to each Station in 
substantially the same manner as heretofore; and (iv) maintain the Assets in customary repair, 
maintenance and condition, except to the extent of normal wear and tear, and repair or replace, 
consistent with the ordinary course of business consistent with past practice, any Asset that may 
be damaged or destroyed; notwithstanding the foregoing, Buyer acknowledges that Seller shall 
not be obligated to spend any funds on capital expenditures after the date hereof, except for the 
repair or replacement of Assets that may be damaged or destroyed; 

(c) maintain the validity of the FCC Licenses, and comply in all material respects 
with all requirements of the FCC Licenses and the rules, policies and regulations of the FCC and 
all other applicable Laws; 
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(d) use reasonable efforts to maintain in full force and effect the present Network 
Affiliation Agreement for each Station (and any and all modifications and renewals thereof); 

(e)  pay and perform its obligations in the ordinary course of business consistent with 
past practice under the Station Contracts and under any Additional Agreements that shall be 
entered into between the date hereof and the Closing Date pursuant to Section 6.1(f), in 
accordance with the respective terms and conditions of such Station Contracts; 

(f) pay or discharge all Taxes when due and payable in the ordinary course of 
business consistent with past practice; 

(g) take all corporate action (including all member or manager action) under the Laws 
of any state having jurisdiction over Seller necessary to effectuate the Transactions ; 

 (h) give to Buyer and its representatives reasonable access during normal business 
hours to all of the employees, properties, books and records of Seller that relate to any Station 
and furnish Buyer and its representatives with such information concerning any Station as Buyer 
may reasonably require, including such access and cooperation as may be necessary to allow 
Buyer and its representatives to interview the employees, to examine the books and records of 
each Station, and to inspect the Leased Property and other Assets (which right of access shall not 
be exercised in any way which would unreasonably interfere with the normal operations, 
business or activities of any Station); and, from time to time, furnish to Buyer such additional 
information (financial or otherwise) concerning any Station as Buyer may reasonably request 
(which right to request information shall not be exercised in any way which would unreasonably 
interfere with the normal operations, business or activities of the Stations); 

 (i) maintain in full force and effect all of Seller’s insurance policies listed in 
Schedule 3.20 through the day following the Closing Date in amounts not less than those in 
effect on the date hereof; and 

 (j) provide Buyer with (i) unaudited monthly statements of assets and liabilities of 
Seller relating to the business and operations of each Station, and statements of revenues and 
expenses reflecting the results of business and operations of each Station, for August 31, 2004 
and for each month thereafter, within 30 days after the end of each such month; and (ii) such 
pacing reports for periods after the date hereof as are customarily prepared by any of the Stations 
promptly after they become available to Seller. 

6.3. Confidentiality. 

Seller shall, at all times, maintain the confidentiality with respect to all documents and 
information furnished to Seller by or on behalf of Buyer.  Nothing shall be deemed to be 
confidential information that (a) is known to Seller at the time of its disclosure to Seller; 
(b) becomes publicly known or available other than through disclosure by Seller; (c) is received 
by Seller from a third party not actually known by Seller to be bound by a confidentiality 
agreement with or obligation to Buyer; or (d) is independently developed by Seller.  
Notwithstanding the foregoing provisions of this Section 6.3, Seller may disclose such 
confidential information (a) to the extent required or deemed advisable to comply with 



 

 

-23- 
 
 
Gray - Eagle III Broadcasting Grand Junction Colorado - Asset Purchase Agreement.DOC 

applicable Laws and (b) to its officers, directors, managers, employees, representatives, 
financing sources, financial advisors, attorneys, accountants, and agents with respect to the 
Transactions; provided, however, that Seller shall be liable for any disclosure by any such Person 
that such Person would not have been permitted to make if such Person were a Seller hereunder.  
In the event this Agreement is terminated, Seller will return to Buyer all documents and other 
material prepared or furnished by Buyer relating to the Transactions, whether obtained before or 
after the execution of this Agreement.  In the event that Seller is required by Law (including, 
without limitation, by oral question, interrogatories, requests for information or documents, 
subpoena, civil investigative demand or similar legal process) to disclose any confidential 
information, Seller will promptly notify Buyer of such requirement so that Buyer may, in its sole 
discretion, either seek an appropriate protective order or waive Seller’s compliance with the 
provisions of this Section 6.3.  In the event that such protection or other remedy is not obtained 
or that Buyer waives compliance, Seller agrees to furnish only that portion of the confidential 
information which Seller is advised by counsel is legally required and to exercise Seller’s 
reasonable efforts to obtain assurance that confidential treatment will be accorded such 
confidential information. 

6.4. No Shop. 

 From and after the date hereof until the earlier to occur of the Closing Date or the 
termination of this Agreement, except as required following a breach hereof by Buyer or notice 
of termination by Buyer in order to mitigate damages, Seller shall not, and shall cause its 
officers, managers, directors and Affiliates not to, (a) initiate contact with, solicit, encourage or 
respond to any inquiries or proposals by, (b) enter into any discussions or negotiations with, or 
disclose, directly or indirectly, any information concerning the Assets or the Stations to, or 
(c) afford any access to Seller’s properties, books and records to, any Person other than Buyer or 
any permitted assignee of Buyer in connection with any possible proposal for the acquisition 
(directly or indirectly, whether by purchase, merger, consolidation or otherwise) of all or any 
portion of the Assets or the Stations.   

6.5. No Solicitation of Employees. 

 From and after the date hereof until the first anniversary of the Closing Date, neither 
Seller nor any Affiliate of Seller shall solicit or offer employment to or hire or employ or 
otherwise compensate any employee or former employee (who is an employee of any Station as 
of the date hereof or as of the Closing Date) of any Station at any other location; provided, 
however, that the foregoing shall not apply to employment by any Station and compensation paid 
by any Station in respect of such employment between the date hereof and the Closing Date and 
any employee of any Station (i) who is not hired by Buyer, (ii) whose employment is terminated 
by Buyer after the Closing, or (iii) who is listed on Schedule 6.5. 
 
6.6. Notice of Employee Termination. 

 From and after the date hereof until the earlier to occur of the Closing Date or the 
termination of this Agreement, Seller shall promptly notify Buyer of any employee of any 
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Station who, to the Seller’s knowledge, intends to terminate or has terminated (whichever occurs 
first) his or her employment with such Station. 
 
 

ARTICLE VII 
COVENANTS AND AGREEMENTS OF BUYER 

 Buyer covenants and agrees with Seller as follows: 

7.1. Confidentiality. 

Buyer shall, at all times prior to the Closing, maintain the confidentiality with respect to 
all documents and information furnished to Buyer by or on behalf of Seller.  Nothing shall be 
deemed to be confidential information that:  (a) is known to Buyer at the time of its disclosure to 
Buyer; (b) becomes publicly known or available other than through disclosure by Buyer; (c) is 
received by Buyer from a third party not actually known by Buyer to be bound by a 
confidentiality agreement with or obligation to Seller; or (d) is independently developed by 
Buyer.  Notwithstanding the foregoing provisions of this Section 7.1, Buyer may disclose such 
confidential information (a) to the extent required or deemed advisable to comply with 
applicable Laws and (b) to its officers, directors, partners, employees, representatives, financing 
sources, financial advisors, attorneys, accountants, agents, underwriters, lenders, investors and 
any other potential sources of financing with respect to the Transactions; provided, however, that 
Buyer shall be liable for any disclosure by any such Person that such Person would not have 
been permitted to make if such Person were a Buyer hereunder.  In the event this Agreement is 
terminated, Buyer will return to Seller all documents and other material prepared or furnished by 
Seller relating to the Transactions, whether obtained before or after the execution of this 
Agreement.  In the event that Buyer is required by Law (including without limitation by oral 
question, interrogatories, requests for information or documents, subpoena, civil investigative 
demand or similar legal process) to disclose any confidential information, Buyer will promptly 
notify Seller of such requirement so that Seller may, in its sole discretion, either seek an 
appropriate protective order or waive Buyer’s compliance with the provisions of this Section 7.1.  
In the event that such protection or other remedy is not obtained or that the Seller waives 
compliance, Buyer agrees to furnish only that portion of the confidential information which 
Buyer is advised by counsel is legally required and to exercise Buyer’s reasonable efforts to 
obtain assurance that confidential treatment will be accorded such confidential information. 

7.2. Corporate Action. 

Prior to the Closing, Buyer shall take all corporate action under the Laws of any state 
having jurisdiction over Buyer necessary to effectuate the transactions contemplated by this 
Agreement and the other Buyer Documents. 

7.3. Access. 

For a period of seven years from and after the Closing Date, Buyer shall cause to be 
afforded to representatives of Seller reasonable access during normal business hours to the 
offices, books, records, contracts and reports of the Stations which relate to the operations of the 
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Stations during the period during which the Stations were owned by Seller and that are included 
in the Assets (the “Pre-Closing Date Records”), as Seller shall from time to time reasonably 
request for Seller’s reasonable business purposes, and shall provide to Seller copies of any Pre-
Closing Date Records reasonably requested by Seller; provided, however, that such investigation 
shall only be upon reasonable notice and shall not disrupt the personnel or operations of Buyer or 
the Stations.  Any costs incurred by Buyer in connection with any such copying shall be paid by 
Seller.  All requests for access to the Pre-Closing Date Records shall be made to such 
representatives as Buyer shall designate in writing, who shall be solely responsible for 
coordinating all such requests and all access permitted hereunder.  For a period of seven years 
from and after the Closing Date, Buyer shall not dispose of any Pre-Closing Date Records; 
provided, however, that Buyer may destroy any Pre-Closing Date Records upon providing 
30 days’ written notice to Seller of an intent to destroy such Pre-Closing Date Records; provided, 
further, that Buyer, at Buyer’s expense, shall transfer to Seller such Pre-Closing Date Records, 
rather than destroy them, if before the expiration of such 30 day notice period, Seller directs 
Buyer to transfer such Pre-Closing Date Records to Seller. 

 
 

ARTICLE VIII 
MUTUAL COVENANTS AND UNDERSTANDINGS  

OF SELLER AND BUYER 

8.1. Possession and Control. 

Between the date hereof and the Closing Date, Buyer shall not, directly or indirectly, 
control, supervise or direct, or attempt to control, supervise or direct, the business and operations 
of any Station, and such operation, including complete control and supervision of all 
programming, shall be the sole responsibility of Seller.  On and after the Closing Date, Seller 
shall have no control over, or right to intervene, supervise, direct or participate in, the business 
and operations of any Station. 

8.2. Risk of Loss. 

The risk of loss or damage by fire or other casualty or cause to the Assets until the 
Closing Date shall be upon Seller.  In the event of any such loss or damage prior to the Closing 
Date, Seller shall restore, replace or repair the damaged Assets to their previous condition.  In the 
event that as of the Closing Date, any such loss or damage shall not have been restored, replaced, 
or repaired, Seller shall have the right to defer the Closing Date by written notice to Buye r, for a 
period of up to 60 days after the date on which such loss or damage occurred, subject to 
reasonable extensions granted by Buyer, in Buyer’s sole discretion, for matters beyond the 
control of Seller such as manufacturer’s delays or inclement weather at transmitter sites.  In the 
event that any such loss or damage shall not be restored, replaced, or repaired by the end of such 
60 day period, Buyer may, in its sole discretion, either: 

(a) proceed with the Closing and receive at the Closing the insurance 
proceeds or an assignment of the right to receive such insurance proceeds to which Seller 
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otherwise would be entitled, whereupon Seller shall have no further liability to Buyer for such 
loss or damage (pursuant to the indemnification provisions of this Agreement or otherwise); or 

(b) in the event that such loss or damage prevents a Station from broadcasting 
as of the close of the above-described period for restoration, replacement or repair, as may be 
extended by Buyer in Buyer’s sole discretion, terminate this Agreement by written notice to 
Seller, whereupon no party to this Agreement shall have any liability to any other party to this 
Agreement, and this Agreement in its entirety shall be deemed null, void and of no further force 
and effect, except for the provisions set forth in Sections 6.3, 7.1 and 13.2 (which shall survive 
such termination). 

Buyer and Seller acknowledge and agree that nothing in this Section 8.2 shall be deemed to 
waive any requirement that the conditions to closing set forth in Section 9.1 be satisfied as of the 
Closing Date. 

8.3. Public Announcements. 

Between the date hereof and the Closing Date, Seller and Buyer shall consult and 
cooperate with each other before issuing any press release or otherwise making any public 
statements with respect to this Agreement or the Transactions and shall not issue any such press 
release or make any such public statement without the prior written consent of the other party, 
which consent shall not be unreasonably withheld; provided, however, that a party may, without 
the prior written consent of the other party, issue such press release or make such public 
statement if it has used all reasonable efforts to consult with the other party and to obtain such 
party’s consent but has been unable to do so in a timely manner, and provided, further, that Seller 
shall be free to make announcements required by 47 CFR §73.3580. 

8.4. Employee Matters .  

8.4.1. Transferred Employees.   

  (a) Not less than 15 days prior to the Closing Date, Seller shall provide a list 
to Buyer of all employees of each Station.  Prior to the Closing Date, Buyer shall offer 
employment to all such employees of the Stations, as of the Closing Date, at the same place of 
employment as held by each such employee immediately prior to the Closing Date, and on such 
terms and conditions as are substantially similar to those provided by Buyer and Buyer’s 
Affiliates to their similarly situated employees (subject, in all cases, to the provisions of any 
employment agreements that are Station Contracts). 

  (b) To the extent such employees accept employment with Buyer 
(collectively, the “Transferred Employees”), such Transferred Employees will be included in 
Buyer’s employee benefit plans and will be subject to Buyer’s employment policies, as generally 
applicable to Buyer’s employees who are similarly situated.  After the Closing Date, subject to 
applicable laws, Buyer shall have the right, at any time thereafter, to dismiss any or all 
Transferred Employees at any time thereafter, with or without cause, and to change the terms and 
conditions of their employment (including compensation and employee benefit plans, policies or 
arrangements, provided to them). 
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8.4.2. COBRA Obligations. 

  Seller shall satisfy and discharge any obligations to provide health care 
continuation coverage as required by the Consolidated Omnibus Budget Reconciliation Act of 
1985 and as described in Section 4980B of the Code and Sections 601 through 608 of ERISA 
and as required by any applicable state continuation of health coverage provisions (collectively, 
“COBRA Obligations”) to any employee of any Station whose employment is terminated prior 
to the Closing Date to whom Seller has on-going COBRA Obligations (and such employee’s 
covered dependents).  Buyer shall satisfy and discharge all other COBRA Obligations with 
respect to Transferred Employees (and such employees’ covered dependents).  Seller and Buyer 
shall reasonably cooperate in good faith to comply with their respective COBRA Obligations 
hereunder. 

 8.4.3. Seller Benefits Plans. 

  As between Buyer and Seller, Seller agrees to be responsible and liable for any 
medical, disability or other benefits owed under Seller’s Benefit Plans.   

8.5. Bulk Sales Laws . 

Buyer hereby waives compliance by Seller, in connection with the Transactions, with the 
provisions of any applicable bulk transfer laws; provided, however, that Seller shall indemnify 
and hold Buyer harmless from and against any Losses attributable to Seller’s non-compliance 
with any applicable bulk transfer laws, without regard to the provisions of Article 12. 

8.6. Consents. 

Prior to the Closing, Seller and Buyer shall take all reasonable action required to obtain 
all consents, approvals and agreements of any third parties (the initial requests for which shall be 
provided by Seller) necessary to authorize, approve or permit the consummation of the 
Transactions; provided that neither Seller nor Buyer shall be required to make any financial 
accommodations to any third party in order to obtain such consents and approvals (other than 
payment of any amount otherwise due such third party); provided, further, that although Seller 
may request release from any contract as part of a request for any such consent, approval or 
agreement, Seller shall not require that Seller be released from such contract as a condition to 
obtaining any such consent, approval or agreement.  The parties agree that, notwithstanding 
Section 9.2 and in the sole discretion of Buyer, Seller may retain, until such time as all required 
consents, approvals and agreements shall have been obtained by Seller, all rights to and liabilities 
under any Station Contract to which any required consent or approval pertains if such consent or 
approval has not been obtained prior to the Closing Date (each, a “Deferred Contract”).  Until the 
assignment of a Deferred Contract, (a) Seller and Buyer shall take all reasonable action to obtain 
all necessary consents or approvals to remove any other impediments to such assignment, and (b) 
Seller and Buyer shall cooperate in any arrangement to provide (to the extent permitted without 
breach of such Deferred Contract) that Buyer shall receive the benefits of such Deferred Contract 
after the Closing Date to the same extent as if such Deferred Contract had been assigned to 
Buyer (each such arrangement, an “Alternative Arrangement”).  To the extent Buyer receives 
such benefits, Buyer shall assume Seller’s Liabilities thereunder arising on or after the Closing 



 

 

-28- 
 
 
Gray - Eagle III Broadcasting Grand Junction Colorado - Asset Purchase Agreement.DOC 

Date with respect to such Alternative Arrangement, and to such extent such obligations and 
liabilities shall be deemed to constitute Assumed Liabilities, Buyer shall perform any such 
obligations of Seller arising under such Alternative Arrangement (to the extent permitted without 
breach of the relevant Deferred Contract).  If, subsequent to the Closing Date, Seller shall obtain 
all necessary consents or approvals required to assign any Deferred Contract, the Deferred 
Contract for which consent or approval to assign has been obtained shall at that time be deemed 
to be assigned to Buyer and assumed by Buyer, without need of further action by Seller or of 
further documentation except for notice from Seller to Buyer that such consent or approval has 
been obtained.  From and after the effective date such Deferred Contract is assigned to Buyer, (a) 
no party shall have any further liability under the Alternative Arrangement related thereto and (b) 
the Deferred Contract shall be deemed to be an Asset and an Assumed Liability. 

 
ARTICLE IX 

CONDITIONS PRECEDENT TO  
BUYER’S OBLIGATION TO CLOSE 

The obligations of Buyer to purchase the Assets and to proceed with the Closing are 
subject to the satisfaction (or waiver in writing by Buyer) at or prior to the Closing of each of the 
following conditions: 

9.1. Representations  and Covenants. 

The representations and warranties of Seller made in this Agreement shall be true and 
correct in all material respects as of the date hereof and shall be true and correct in all material 
respects on and as of the Closing Date as though made on and as of the Closing Date; provided, 
however, that as to those representations and warranties that by their terms are already qualified 
by materiality, this Section shall not be construed to impose a further or additional layer of 
materiality on the extent to which such representations and warranties must be true and correct as 
of the date hereof and as of the Closing Date.  The agreements and covenants of Seller required 
to be performed on or before the Closing Date shall have been performed in all material respects.  

9.2. Required Consents. 

Seller shall have obtained prior to the Closing Date all consents, authorizations and 
approvals from third parties set forth in Schedule 3.4.1 and all consents, authorizations and 
approvals necessary for the valid assignment of the Leases and the Network Affiliation 
Agreement ; provided, that all such consents, authorizations and approvals shall be obtained 
without any material modifications to the terms of such Station Contracts, Leases or Network 
Affiliation Agreement; and provided, further, that the parties acknowledge and agree that any 
such consent, authorization or approval shall not be required as a condition to Closing under this 
Section 9.2 with respect to any such contract if an Alternative Arrangement as contemplated by 
Section 8.6 has been entered into in lieu of receiving such required consent, authorization or 
approval with respect to such contract. 
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9.3. Delivery of Documents. 

Seller shall have delivered to Buyer all contracts, agreements, instruments and documents 
required to be delivered by Seller to Buyer pursuant to Section 11.3. 

9.4. FCC Matters . 

9.4.1 The FCC Order shall have been granted. 

9.4.2 All of the FCC Licenses shall be in full force and effect. 

9.5. Legal Proceedings. 

No injunction, restraining order or decree of any nature of any court or Governmental 
Authority of competent jurisdiction shall be in effect that restrains or prohibits the transactions 
contemplated by this Agreement; and no action or proceeding by or before any Governmental 
Authority (other than an action or proceeding instituted or threatened by Buyer) shall have been 
instituted or threatened (and not subsequently dismissed, settled or otherwise terminated) which, 
if determined adversely, would be reasonably likely to (a) restrain, prohibit or invalidate the 
Transactions or (b) result in a material fine or penalty payable by Buyer or a material restriction 
in Buyer’s operation of any Station as a result of such matter.  

9.6. No Material Adverse Effect. 

 Since the date hereof, there shall not have been any event, change or development that 
individually or in the aggregate has had or would reasonably be expected to have a Material 
Adverse Effect. 

9.7. Program Contracts. 

 Evidence reasonably satisfactory to Buyer shall have been provided by Seller that all 
Liabilities or obligations due or payable through the Closing Date by Seller or the Stations  
pursuant to or under any Program Contract shall have been paid such that the Stations are current 
on such Liabilities or obligations.  

 
ARTICLE X 

CONDITIONS PRECEDENT TO  
SELLER’S OBLIGATION TO CLOSE 

The obligations of Seller to sell, transfer, convey and deliver the Assets and to proceed 
with the Closing are subject to the satisfaction (or waiver in writing by Seller) at or prior to the 
Closing of each of the following conditions: 

10.1. Representations  and Covenants. 

The representations and warranties of Buyer made in this Agreement shall be true and 
correct in all material respects as of the date hereof and shall be true and correct in all material 
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respects on and as of the Closing Date as though made on and as of the Closing Date, except that 
those representations and warranties that by their terms are qua lified by materiality shall be true 
and correct in all respects.  The agreements and covenants of Buyer required to be performed on 
or before the Closing Date shall have been performed in all material respects.  

10.2. Deliveries by Buyer. 

Buyer shall have delivered to Seller the Purchase Price in accordance with Section 2.4 
and all contracts, agreements, instruments and documents required to be delivered by Buyer to 
Seller pursuant to Section 11.4. 

10.3. FCC Orde r. 

The FCC Order shall have been granted. 

10.4. Legal Proceedings. 

No injunction, restraining order or decree of any nature of any court or Governmental 
Authority of competent jurisdiction shall be in effect that restrains or prohibits the transactions 
contemplated by this Agreement; and no action or proceeding by or before any Governmental 
Authority (other than an action or proceeding instituted or threatened by Seller) shall have been 
instituted or threatened (and not subsequently dismissed, settled or otherwise terminated) which 
would be reasonably likely to restrain, prohibit or invalidate the transactions contemplated by 
this Agreement or any other Seller Document or Buyer Document.  

 
ARTICLE XI 

CLOSING 

11.1. Closing. 

11.1.1. Provided that the conditions set forth in Article 9 and Article 10 shall have 
been satisfied, the closing of the Transactions (the “Closing”) shall be held on the date that is the 
fifth business day after the date on which the FCC Order is granted (the date on which the 
Closing shall occur pursuant to this Section 11.1.1 is referred to herein as the “Closing Date”).  
Notwithstanding the foregoing sentence, Buyer may, on one occasion by written notice to Seller, 
delay the Closing Date for up to ninety days in the event that there shall have occurred (i) any 
general suspension of trading in equity securities in the United States securities or financial 
markets in excess of two consecutive trading days; (ii) a declaration of a banking moratorium or 
any general suspension of payments in respect of banks by federal or state authorities in the 
United States; (iii) a commencement of a war, armed hostilities or other national or international 
calamity or act of mass terrorism directly involving the United States; (iv) any material limitation 
by any governmental authority outside the ordinary course of business on the extension of credit 
by banks or other lending institutions in the United States which materially adversely effects 
Buyer’s ability to pay the Purchase Price; or (v) in the case of any of the foregoing existing on 
the date hereof, a material acceleration, escalation or worsening thereof. 
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11.1.2. At the Closing, Seller shall sell, assign, transfer, convey and deliver to Buyer 
free and clear of any Encumbrances other than Permitted Encumbrances, and Buyer shall 
purchase, acquire, pay for and accept from Seller, all right, title and interest of Seller in, to and 
under the Assets and shall assume the Assumed Liabilities. 

11.2. Time and Place of Closing. 

The Closing shall be held at 10:00 A.M., local time, on the Closing Date at the offices of 
Wiley, Rein & Fielding, 1750 K Street, NW, Suite 1200, Washington, D.C., 20006, or at such 
other time and place as the parties may agree in writing; provided, that to the extent practicable, 
the Closing shall be accomplished by wire transfer, facsimile, and exchange of pre-signed 
documents, and provided further that the Closing shall be deemed effective as of 11:59 p.m., 
Mountain time, on the Closing Date or the date of Seller’s receipt of the Purchase Price, 
whichever is later. 

11.3. Deliveries by Seller. 

At the Closing, Seller shall deliver to Buyer the following: 

 11.3.1. Agreements and Instruments. 

  The following agreements, assignments, documents and instruments duly 
executed by Seller:  

  (a) the Bill of Sale; 

  (b) the Assignment of FCC Licenses; 

  (c) the Assignment of Contracts and Leases; 

  (d) the Assumption Agreement; 

  (e) the Facilitation Fee Letter; 

  (f) the Option Agreement; 

  (g) certificates of title with respect to the motor vehicles listed in 
Schedule 2.1.9 or if any such motor vehicles are leased by Seller, an assignment of such lease;  

  (h) real and personal property transfer tax forms, if required; and 

  (i) all other documents, instruments and certificates required to be 
delivered by Seller pursuant to this Agreement or otherwise required or reasonably requested by 
Buyer in order to effectively convey and transfer the Assets of each Station to Buyer and to put 
Buyer in operational control of each Station, or for aiding, assisting, collecting and reducing to 
possession any of the Assets of any Station and exercising rights with respect thereto and to 
otherwise consummate the Transactions. 
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 11.3.2. Consents. 

  Copies of all consents Seller has obtained to effect the assignment to Buyer of 
the Station Contracts listed in Schedule 3.4.1. 

 11.3.3. Certified Resolutions. 

 A copy of the approval of the Manager of Seller, certified as being correct and 
complete and then in full force and effect, authorizing the execution, delivery and performance 
of this Agreement, and of the other Seller Documents, and the consummation of the 
Transactions. 

 11.3.4. Officers’ Certificates. 

  (a) A certificate of Seller certifying the matters set forth in Section 9.1; 
and  

  (b) A certificate of Seller as to the incumbency of the representatives of 
Seller executing this Agreement or any of the other Seller Documents on behalf of Seller. 

 11.3.5. Organizational Documents. 

Copies of the Articles of Organization and Operating Agreement of Seller 
certified by an executive officer of Seller as being correct and complete. 

 11.3.6. Releases. 

 Duly executed releases and termination statements to the extent necessary to 
release any Encumbrances on the Assets required to be removed by Seller pursuant to the terms 
of this Agreement. 

11.3.7. FIRPTA Certificate. 

A certificate of non-foreign status under Section 1445 of the Code. 

 11.3.8. Domain Name Transfer. 

Domain name transfer agreements in form and substance reasonably 
satisfactory to Buyer to perfect the transfer to Buyer of all the domain names of each Station. 

 11.3.9. Good Standing. 

  Certificates of the relevant state authorities certifying the good standing of Seller 
in the State of Colorado. 

11.4. Deliveries by Buyer. 

At the Closing, Buyer shall deliver to Seller the following: 
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 11.4.1. Purchase Price Payment. 

The Purchase Price in the amount and in the manner set forth in Section 2.3 
and Section 2.4. 

 11.4.2. Agreements and Instruments. 

The following agreements, documents and instruments duly executed by 
Buyer: 

  (a) the Assumption Agreement;  

  (b) the Facilitation Fee Letter; 

  (c) the Option Agreement; and 

  (d) all other documents, instruments and certificates required to be 
delivered by Buyer pursuant to this Agreement or otherwise required or reasonably requested by 
Seller in order to effectively make Buyer responsible for all Assumed Liabilities and to otherwise 
consummate the Transactions. 

 11.4.3. Certified Resolutions. 

Copies of the resolutions of the directors of Buyer, certified as being correct 
and complete and then in full force and effect, authorizing the execution, delivery and 
performance of this Agreement and of the other Buyer Document s, and the consummation of the 
Transactions. 

 11.4.4. Officers’ Certificate. 

  (a) A certificate of Buyer signed by an officer of Buyer certifying the 
matters set forth in Section 10.1; and  

  (b) a certificate signed by the Secretary of Buyer as to the incumbency of 
the officers of Buyer executing this Agreement or any of the other Buyer Documents on behalf 
of Seller. 
 
 

ARTICLE XII 
SURVIVAL; INDEMNIFICATION 

12.1. Survival of Representations . 

Unless otherwise set forth herein, all representations and warranties, covenants and 
agreements of Seller and Buyer contained in or made pursuant to this Agreement or in any 
certificate furnished pursuant hereto shall survive the Closing Date and shall remain in full force 
and effect to the following extent: (a) representations, warranties, covenants and agreements of 
Seller or Buyer shall remain in full force and effect for a period of thirty-six (36) months after 
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the Closing Date (except for the representations and warranties set forth in Section 3.15 (Tax) 
and Section 3.18 (Environmental) ); (b) representations and warranties of Seller with respect to 
Tax matters as set forth in Section 3.15 and with respect to environmental matters as set forth in 
Section 3.18 shall remain in full force and effect until the expiration of any applicable statute of 
limitations with respect to claims relating to the matters set forth in Section 3.15 or Section 3.18, 
as applicable; and (c) the following covenants and agreements shall remain in full force and 
effect until fully discharged: Sections 6.3 and 7.1 (Confidentiality), Sections 6.2(h) and 7.3 
(Access), Section 8.4 (Employee Matters), Article 12 (Indemnification) and Article 15 (General 
Provisions); provided, however, that, in all cases, any representation, warranty, covenant or 
agreement that is the subject of a claim which is asserted by the party seeking indemnification 
hereunder in a reasonably detailed writing delivered to the other party or parties, as the case may 
be, prior to the expiration of the applicable survival period shall survive with respect to such 
claim or dispute until the final resolution thereof.  No claim for indemnification may be made 
pursuant to this Article 12 after the expiration of the applicable survival period set forth in this 
Section 12.1. 

12.2 Indemnification by Seller. 

Subject to the conditions and provisions of Section 12.4 and Section 12.5, from and after 
the Closing Date, Seller agrees to indemnify, defend and hold Buyer and Buyer’s officers, 
directors, employees, agents and shareholders (the “Buyer Indemnified Parties”) harmless from 
and against and in any respect of any and all Losses, asserted against, resulting to, imposed upon 
or incurred by any of the Buyer Indemnified Parties, directly or indirectly, by reason of or 
resulting from (a) any failure by Seller to pay, perform or discharge any Excluded Liabilities; 
(b) the business or operations of the Stations during the period on or prior to the Closing Date 
(including any matters or Liabilities with respect to the employees of the Stations and any 
termination of any such employee on or prior to the Closing) except for items specifically 
included in Assumed Liabilities; (c) any misrepresentation or breach of the representations, 
warranties and certifications of Seller contained in or made pursuant to this Agreement or any 
other Seller Document; or (d) any breach by Seller of any covenants of Seller contained in or 
made pursuant to this Agreement or any other Seller Document. 

12.3. Indemnification by Buyer. 

Subject to the conditions and provisions of Section 12.4 and Section 12.5, from and after 
the Closing Date, Buyer hereby agrees to indemnify, defend and hold Seller, and their respective 
officers, directors, managers, employees, agents and members (the “Seller Indemnified Parties”) 
harmless from, against and with respect of any and all Losses, asserted against, resulting to, 
imposed upon or incurred by any of the Seller Indemnified Parties, directly or indirectly, by 
reason of or resulting from (a) any failure by Buyer to pay, perform or discharge any Assumed 
Liabilities; (b) the business or operations of the Stations during the period after the Closing Date 
(including any matters or Liabilities with respect to the employees of the Stations and any 
termination of any such employee after the Closing); (c) any misrepresentation or breach of the 
representations, warranties and certifications of Buyer contained in or made pursuant to this 
Agreement or any other Buyer Document; or (d) any breach by Buyer of any covenants of Buyer 
contained in or made pursuant to this Agreement or any other Buyer Document. 
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12.4. Limitations on Indemnification. 

12.4.1. Seller shall not be liable to the Buyer Indemnified Parties in respect of any 
indemnification under Section 12.2(c) or Section 12.2(d) (with respect to breaches of covenants 
set forth in Sections 6.1 and 6.2) except to the extent that the aggregate Losses of the Buyer 
Indemnified Parties under such Sections exceed $67,500 (the “Basket Amount”), in which event 
the Buyer Indemnified Parties may claim indemnification for all Losses of the Buyer 
Indemnified Parties, including the initial $67,500.  Buyer shall not be liable to the Seller 
Indemnified Parties in respect of any indemnification under Section 12.3(c) or Section 12.3(d) 
(with respect to breaches of covenants set forth in Section 7.2) except to the extent that the 
aggregate Losses of the Seller Indemnified Parties under such Sections exceed the Basket 
Amount, in which event the Seller Indemnified Parties may claim indemnification for all Losses 
of the Seller Indemnified Parties, including the initial $67,500. 

12.4.2. Buyer acknowledges and agrees that the maximum aggregate liability of 
Seller pursuant to Section 12.2(c) and Section 12.2(d) (with respect to breaches of covenants set 
forth in Sections 6.1 and 6.2) of this Agreement to the Buyer Indemnified Parties and any third 
parties for any and all Losses shall not exceed $6,750,000; provided, however, that nothing in 
this Section 12.4.2 shall be construed to constitute a waiver or limitation of any claims by Buyer 
based on fraud, willful misconduct or bad faith of Seller.  Seller acknowledges and agrees that 
the maximum aggregate liability of Buyer pursuant to Section 12.3(c) and Section 12.3(d) (with 
respect to breaches of covenants set forth in Section 7.2) of this Agreement to the Seller 
Indemnified Parties and any third parties for any and all Losses shall not exceed $6,750,000; 
provided, however nothing in this Section 12.4.2 shall be construed to constitute a waiver or 
limitation of any claims by Seller based on fraud, willful misconduct or bad faith of Buyer. 

12.5. Conditions  of Indemnification. 

The obligations and liabilities of Seller and of Buyer hereunder with respect to their 
respective indemnities pursuant to this Article 12, resulting from any Losses, shall be subject to 
the following terms and conditions: 

12.5.1. The party seeking indemnification (the “Indemnified Party”) must give the 
other party or parties, as the case may be (the “Indemnifying Party”), notice of any such Losses 
promptly after the Indemnified Party receives notice thereof; provided that the failure to give 
such notice shall not affect the rights of the Indemnified Party hereunder except to the extent that 
the Indemnifying Party shall have suffered actual damage by reason of such failure. 

12.5.2. The Indemnifying Party shall have the right to undertake, by counsel or other 
representatives of its own choosing (reasonably acceptable to the Indemnified Party), the defense 
of such Losses at the Indemnifying Party’s risk and expense; provided, however, that as a 
condition to the exercise of such right to undertake defense of such Losses, the Indemnifying 
Party shall, as between the Indemnifying Party and the Indemnified Party, assume the liability 
for such Losses, without regard to the limitations set forth in Section 12.4.2. 

12.5.3. In the event that the Indemnifying Party shall elect not to undertake such 
defense, or, within a reasonable time after notice from the Indemnified Party of any such Losses, 
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shall fail to defend, the Indemnified Party (upon further written notice to the Indemnifying Party) 
shall have the right to undertake the defense, compromise or settlement of such Losses, by 
counsel or other representatives of its own choosing, on behalf of and for the account and risk of 
the Indemnifying Party (subject to the right of the Indemnifying Party to assume defense of such 
Losses at any time prior to settlement, compromise or final determination thereof (with counsel 
reasonably acceptable to the Indemnified Party)).  In such event, the Indemnifying Party shall 
pay to the Indemnified Party, in addition to the other sums required to be paid hereunder, the 
costs and expenses incurred by the Indemnified Party in connection with such defense, 
compromise or settlement as and when such costs and expenses are so incurred. 

12.5.4. Anything in this Section 12.5 to the contrary notwithstanding, (a) if any third 
party alleges the right to or seeks any remedy other than money damages or other money 
payments, the Indemnified Party shall have the right, at the cost and expense of the Indemnifying 
Party, to participate in and direct the defense, compromise or settlement of the Losses, (b) the 
Indemnifying Party shall not, without the Indemnified Party’s written consent, settle or 
compromise any Losses or consent to entry of any judgment which does not include as an 
unconditional term thereof the giving by the claimant or the plaintiff to the Indemnified Party of 
a release from all liability in respect of such Losses in form and substance reasonably 
satisfactory to the Indemnified Party, and (c) in the event that the Indemnifying Party undertakes 
defense of any Losses, the Indemnified Party, by counsel or other representative of its own 
choosing and at its sole cost and expense, shall have the right to consult with the Indemnifying 
Party and its counsel or other representatives concerning such Losses and the Indemnifying Party 
and the Indemnified Party and their respective counsel or other representatives shall cooperate 
with respect to such Losses, (d) in the event that the Indemnifying Party undertakes defense of 
any Losses, the Indemnifying Party shall have an obligation to keep the Indemnified Party 
informed of the status of the defense of such Losses and furnish the Indemnified Party with all 
documents, instruments and information that the Indemnified party shall reasonably request in 
connection therewith, and (e) in the event that both the Indemnified Party and the Indemnifying 
Party are parties (directly or through interpleader) to any Losses giving rise to indemnification 
hereunder and the Indemnified Party is advised by counsel that there is or may be a conflict of 
interest in the representation of both the Indemnified Party and the Indemnifying Party by one 
firm of counsel, the Indemnified Party shall be entitled to assume, at the sole cost and expense of 
the Indemnifying Party, the defense, compromise and settlement (subject to clause (b) above) of 
such Loss with counsel (in addition to local counsel) reasonably satisfactory to the Indemnifying 
Party. 

12.5.5. In the event that an Indemnified Party has a good faith basis for a claim for 
indemnification which does not involve a claim against it by a third party (a “Direct Claim”), the 
Indemnified Party shall notify the Indemnifying Party in writing of such Direct Claim with 
reasonable promptness, specifying, to the extent known, the nature, circumstances and amount of 
such Direct Claim (a “Direct Claim Notice”), including with particularity the specific 
representation and warranty or covenant and agreement alleged to have been breached; provided, 
that the failure to give such notice shall not affect the rights of the Indemnified Party hereunder 
except to the extent that the Indemnifying Party shall have suffered actual damage by reason of 
such failure.  If the Indemnifying Party notifies the Indemnified Party that it disputes an 
Indemnified Party’s right of indemnification with respect to a particular Direct Claim, the parties 
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shall use their reasonable efforts to negotiate a resolution of such dispute promptly.  Except to 
the extent of the limitations on indemnification set forth in this Article 12, nothing in this 
Section 12.5.5 shall be deemed to prevent any Indemnified Party from initiating litigation under 
this Agreement with respect to any Direct Claim disputed by the Indemnifying Party for the 
purpose of establishing the Indemnified Party’s right to indemnification hereunder. 

12.6. Exclusive Remedy. 

 Except with respect to fraud, willful misconduct or bad faith, from and after the Closing 
Date, the indemnification rights provided in Article 12 of this Agreement shall be the sole and 
exclusive remedy available under contract, tort or any other legal theory to Buyer or any other 
person with respect to any Losses, including any debts, liabilities, damages, obligations, claims, 
demands, judgments, and settlements, whether asserted by third parties or incurred or sustained 
in the absence of third-party claims, including all costs and expenses, including interest, 
penalties, attorneys’ fees and any amounts paid in investigation, defense or settlement of any of 
the foregoing incurred or sustained pursuant to or in connection with this Agreement or the 
Transactions. 
 

ARTICLE XIII 
TERMINATION 

13.1. Termination. 

This Agreement may be terminated at any time prior to the Closing by: 

(a) the mutual consent of Seller and Buyer; 

(b) either Buyer or Seller, by written notice of termination delivered to the other, if 
(i) the Closing Date has not occurred within 12 months after the date of this Agreement; 
provided, however, that the failure of the Closing to have occurred within 12 months of the date 
of this Agreement shall not be attributable to the breach of this Agreement by the party seeking 
termination pursuant to this Section 13.1(b); and provided, further, that Buyer’s right to 
terminate this Agreement pursuant to this Section 13.1(b) shall be subject to Seller’s rights to 
extend the Closing Date pursuant to Section 8.2 and that Seller’s right to terminate this 
Agreement pursuant to this Section 13.1(b) shall be subject to Buyer’s rights to extend the 
Closing Date pursuant to Section 11.1.1; or (ii) the FCC designates the FCC Applications for an 
evidentiary hearing; 

(c) either Buyer or Seller in the event that any court or Governmental Authority of 
competent jurisdiction shall issue a final, non-appealable injunction prohibiting the Transactions; 
provided, however, that the issuance of such final, non-appealable injunction shall not be 
attributable to the breach of this Agreement by the party seeking termination pursuant to this 
Section 13.1(c);  

(d) either Buyer or Seller in accordance with the terms and conditions of Article 14; 
or 
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(e) Buyer, by written notice of termination delivered to Seller, if the condition set 
forth in Section 6.7 shall not have been satisfied in all respects. 

13.2. Effect of Termination. 

13.2.1.  In the event this Agreement is terminated as provided in Sections 13.1(a), (b), 
(c) or (e), this Agreement shall be deemed null, void and of no further force or effect, and the 
parties hereto shall be released from all future obligations hereunder; provided, however, that the  
provisions of this Section 13.2 and the obligations of Buyer and Seller set forth in Sections 6.3 
and 7.1 (Confidentiality), and Section 15.3 (which relates to payment of certain expenses), shall 
survive such termination and the parties hereto shall have any and all remedies to enforce such 
obligations provided at law or in equity or otherwise (including specific performance). 

13.2.2. In the event this Agreement is terminated as provided in Section 13.1(d), this 
Agreement shall be deemed null, void and of no further force or effect, and the parties hereto 
shall be released from all future obligations hereunder; provided, however, that the provisions of 
this Section 13.2 and the obligations of Buyer and Seller set forth in Sections 6.3 and 7.1 
(Confidentiality), Article 14 (Remedies) and Section 15.3 (which relates to payment of certain 
expenses), shall survive such termination and the parties hereto shall have any and all remedies 
to enforce such obligations provided at law or in equity or otherwise (including specific 
performance). 

 
ARTICLE XIV 

REMEDIES 

14.1. Default by Buyer. 

If each condition set forth in Section 9 and Section 10 (other than any condition that has 
not been satisfied solely as a result of an uncured misrepresentation or breach of representation 
or warranty of Buyer set forth in this Agreement or a default by Buyer in the performance of its 
obligations under this Agreement) has been satisfied or waived, and Buyer has breached its 
obligation to effect the transactions to be consummated on the Closing Date by the date required 
pursuant to Section 11.1, then Seller shall be entitled, by written notice to Buyer, to terminate 
this Agreement  and to pursue any other remedies Seller has at law or in equity or otherwise; 
provided, however, that Buyer shall have a period of ten business days after receipt of Seller’s 
written termination notice to cure any such misrepresentation, breach or default, and if Buyer 
cures such misrepresentation, breach or default within such ten business day period, Seller shall 
have no right to terminate this Agreement based on such misrepresentation, breach or default; 
provided, further, however, that Buyer shall have no right to such ten business day cure period 
with respect to any breach of Buyer’s obligation to pay the Purchase Price on the Closing Date. 

14.2. Default by Seller. 

If there exists a material misrepresentation or breach of representation or warranty of 
Seller set forth in this Agreement, or if Seller shall default in any material respect in the 
performance of Seller’s obligations under this Agreement, or if, as a result of Seller’s action or 
failure to act, the conditions precedent to Buyer’s or Seller’s obligation to close specified in 
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Section 9 or Section 10 are not satisfied, and for such reason or reasons this Agreement is not 
consummated, and provided that Buyer shall not then be in default in the performance of Buyer’s 
obligations hereunder, Buyer sha ll be entitled, by written notice to Seller, to terminate this 
Agreement and to pursue any other remedies Buyer has at law or in equity or otherwise; 
provided, however, that Seller shall have a period of ten business days after receipt of Buyer’s 
written termination notice to cure any such misrepresentation, breach or default, and if Seller 
cures such misrepresentation, breach or default within such ten business day period, Buyer shall 
have no right to terminate this Agreement based on such misrepresentation, breach or default; 
provided, further, that Seller shall have no right to such ten business day cure period with respect 
to any breach of Seller’s obligation to execute and deliver on the Closing Date, the agreements, 
certificates and documents set forth in Section 11.3.1. 

14.3. Specific Performance. 

Seller hereby acknowledges that the Assets are unique, and that the harm to Buyer 
resulting from Seller’s failure to perform its obligations hereunder cannot be adequately 
compensated by damages.  Accordingly, Seller agrees that Buyer shall have the right to have all 
obligations, undertakings, agreements, covenants and other provisions of this Agreement 
specifically performed by Seller.  In any such specific performance action, Seller agrees to waive 
the defense that there is an adequate remedy at law for damages and agree that Buyer shall be 
entitled to obtain specific performance of Seller’s obligations hereunder without having to post 
any bond or other security in any such proceeding. 

 
ARTICLE XV 

GENERAL PROVISIONS 

15.1. Additional Actions, Documents and Information. 

Buyer agrees that it will, at any time, prior to, at or after the Closing Date, take or cause 
to be taken such further actions, and execute, deliver and file or cause to be executed, delivered 
and filed such further documents and instruments and obtain such consents, as may be 
reasonably requested by Seller in connection with the consummation of the Transactions.  Seller 
agrees that it will, at any time, prior to, at or after the Closing Date, take or cause to be taken 
such further actions, and execute, deliver and file or cause to be executed, delivered and filed 
such further documents and instruments and obtain such consents, as may be reasonably 
requested by Buyer in connection with the consummation of the Transactions, including, in the 
event that any Assets are owned by any Affiliate of Seller, causing such Affiliate to transfer the 
Assets to Buyer. 

15.2. Brokers . 

Seller represents to Buyer that Seller has not engaged, or incurred any unpaid liability 
(for any brokerage fees, finders’ fees, commissions or otherwise) to, any broker, finder or agent 
in connection with the transactions contemplated by this Agreement ; Buyer represents to Seller 
that Buyer has not engaged, or incurred any unpaid liability (for any brokerage fees, finders’ 
fees, commissions or otherwise) to, any broker, finder or agent in connection with the 
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transactions contemplated by this Agreement; and Seller agrees to indemnify Buyer, and Buyer 
agrees to indemnify Seller, against any claims asserted against the other parties for any such fees 
or commissions by any person purporting to act or to have acted for or on behalf of the 
indemnifying party.  Notwithstanding any other provision of this Agreement, this representation 
and warranty shall survive the Closing Date without limitation and shall not be subject to the 
Basket Amount contained in Section 12.4.1 or the limitations of Section 12.4.2. 

15.3. Expenses and Taxes. 

Each party hereto shall pay its own expenses incurred in connection with this Agreement 
and in the preparation for and consummation of the Transactions.  Notwithstanding the 
foregoing, (a) Buyer and Seller shall each pay one-half (1/2) of all sales (including bulk sales), 
use, documentary, stamp, gross receipts, registration, transfer, conveyance, excise, recording, 
license and other similar Taxes and fees (collectively, “Transfer Taxes”) applicable to, imposed 
upon or arising out of the Transactions whether now in effect or hereinafter adopted and 
regardless of which party such Transfer Tax is imposed upon and  (b) Seller and Buyer shall each 
pay one-half (1/2) of any FCC filing fees incurred in connection with the FCC Applications.  
Each party agrees to cooperate with such other party in the timely completion, execution and 
filing of any documentation required by any local or state governmental agency in connection 
with the Transfer Taxes.   

15.4. Notices. 

All notices, demands, requests, or other communications which may be or are required to 
be given or made by any party to any other party pursuant to this Agreement shall be in writing 
and shall be hand delivered, mailed by first-class registered or certified mail, return receipt 
requested, postage prepaid, delivered by overnight air courier, or transmitted by telegram, telex, 
or facsimile transmission or electronic transmission addressed as follows: 

 If to Buyer: 
 
  Gray Television, Inc. 
  4370 Peachtree Road, NE 
  Atlanta, Georgia  30319 
  Attention:  Robert S. Prather, Jr. 
  Telecopy No.: (404) 261-9607 
 
 with a copy (which shall not constitute notice) to: 
 
  Troutman Sanders LLP 
  600 Peachtree Street, NE 
  Suite 5200 
  Atlanta, Georgia  30308 
  Attention:  Neal H. Ray 
  Telecopy No.: (404) 962-6857 
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 If to Seller: 
 
  Eagle III Broadcasting, LLC 
  2325 Interstate Avenue 
  Grand Junction, Colorado 81505 
  Attention:  William Verecha 
  Telecopy No.:  (970) 263-9600 

 with a copy (which shall not constitute notice) to: 

 
  Wood, Maines & Brown, Chartered 
  1827 Jefferson Place, N.W. 
  Washington, D.C. 20036 
  Attn:  Barry Wood 
  Telecopy No.: (202) 293-9811 
 
or such other address as the addressee may indicate by written notice to the other parties. 
 

Each notice, demand, request, or communication which shall be given or made in the 
manner described above shall be deemed sufficiently given or made for all purposes at such time 
as it is delivered to the addressee (with the return receipt, the delivery receipt, the affidavit of 
messenger or (with respect to a facsimile or telex) the answerback or (with respect to electronic 
transmission) electronic evidence of its delivery being deemed conclusive but not exclusive 
evidence of such delivery) or at such time as delivery is refused by the addressee upon 
presentation. 

15.5. Waiver. 

No delay or failure on the part of any party hereto in exercising any right, power or 
privilege under this Agreement or under any other instrument or document given in connection 
with or pursuant to this Agreement shall impair any such right, power or privilege or be 
construed as a waiver of any default or any acquiescence therein.  No single or partial exercise of 
any such right, power or privilege shall preclude the further exercise of such right, power or 
privilege, or the exercise of any other right, power or privilege.  No waiver shall be valid against 
any party hereto unless made in writing and signed by the party against whom enforcement of 
such waiver is sought and then only to the extent expressly specified therein. 

15.6. Benefit and Assignment. 

(a) No party hereto shall assign this Agreement, in whole or in part, whether by 
operation of law or otherwise, without the prior written consent of the other party hereto; 
provided, however, that Buyer may assign this Agreement without the consent of Seller to any of 
its subsidiaries or affiliates, but no such assignment shall relieve Buyer of its obligations 
hereunder. 
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(b) Any purported assignment contrary to the terms hereof shall be null, void and of 
no force and effect.  This Agreement shall be binding upon and shall inure to the benefit of the 
parties hereto and their respective successors and assigns as permitted hereunder.  No Person, 
other than the parties hereto, is or shall be entitled to bring any action to enforce any provision of 
this Agreement against any of the parties hereto, and the covenants and agreements set forth in 
this Agreement shall be solely for the benefit of, and shall be enforceable only by, the parties 
hereto or their respective successors and assigns as permitted hereunder.  Without limiting the 
foregoing, no employee of any Station and no other Person shall be a third-party beneficiary 
under this Agreement (including the provisions of Section 8.4), or any Seller Document or Buyer 
Document. 

15.7. Entire Agreement; Amendment. 

This Agreement, including the Preamble, Recitals and Exhibits hereto and the other 
instruments and documents referred to herein or to be delivered pursuant hereto (including, but 
not limited to, the Schedules to be delivered pursuant to Section 6.7) contains the entire 
agreement among the parties with respect to the subject matter hereof and supersedes all prior 
oral or written agreements, commitments or understandings with respect to such matters.  No 
amendment, modification or discharge of this Agreement shall be valid or binding unless set 
forth in writing and duly executed by the party or parties against whom enforcement of the 
amendment, modification or discharge is sought. 

15.8. Severability. 

If any part of any provision of this Agreement or any other contract, agreement, 
document or writing given pursuant to or in connection with this Agreement shall be invalid or 
unenforceable under applicable law, such part shall be ineffective to the extent of such invalidity 
or unenforceability only, without in any way affecting the remaining parts of such provisions or 
the remaining provisions of said contract, agreement, document or writing. 

15.9. Headings. 

The headings of the sections and subsections contained in this Agreement are inserted for 
convenience only and do not form a part of this Agreement or affect the meaning, construction or 
scope thereof. 

15.10. Governing Law; Jurisdiction. 

This Agreement, the rights and obligations of the parties hereto, and any claims or 
disputes relating thereto, shall be governed by and construed under and in accordance with the 
laws of the State of Colorado, without giving effect to the conflicts of law principles thereof.  
The parties hereto hereby waive personal service of any process in connection with any such 
action, suit or proceeding and agree that the service thereof may be made by certified or 
registered mail addressed to or by personal delivery to the other party, at such other party’s 
address set forth pursuant to Section 15.4 hereof.  In the alternative, in its discretion, any of the 
parties hereto may effect service upon any other party in any other form or manner permitted by 
law. 
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15.11. Signature in Counterparts. 

This Agreement may be executed in separate counterparts, none of which need contain 
the signatures of all parties, each of which shall be deemed to be an original, and all of which 
taken together constitute one and the same instrument.  It shall not be necessary in making proof 
of this Agreement to produce or account for more than the number of counterparts containing the 
respective signatures of, or on behalf of, all of the parties hereto. 

15.12.  Time of the Essence. 
 
 Time is of the essence of this Agreement and of each and every provision hereof. 
 
 
 
 
 
 
 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed 
as of the day and year first above written. 
 
     SELLER 

 
EAGLE III BROADCASTING, LLC 
 
 

     By:        
Name:        
Title:        

 
 

BUYER 
 
GRAY TELEVISION, INC. 
 
 

     By:        
Name:        
Title:        
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ANNEX I 

DEFINITIONS 

“Accounts Receivable” means all accounts receivable with respect to the Stations as of 
the end of the broadcast day immediately preceding the Closing Date. 

“Additional Agreements” shall have the meaning set forth in Section 6.1(f). 

“Affiliate” shall mean, with respect to any Person, any other Person that, (a) directly or 
indirectly is in control of, is controlled by, or is under common control with, the first Person, 
(b) is an officer, director, manager, trustee, partner (general or limited), employee or holder of 
five percent or more of any class of any voting or non-voting securities or other equity in the first 
Person, and (c)  is an officer, manager, director, trustee, partner (general or limited), employee or 
holder of five percent or more of any class of the voting or non-voting securities or other equity 
in any Person which directly or indirectly is in control of, is controlled by, or is under common 
control with, the first Person.  For purposes of this definition, “control” (including with 
correlative meanings “controlled by” and “under common control with”) shall mean possession, 
directly or indirectly, of either (X) five percent or more of the voting power of the securities 
having ordinary voting power for the election of directors of the first Person, or (Y) the power to 
direct or cause the direction of the management or policies of the first Person (whether through 
ownership of securities, partnership interests or any other ownership or debt interests, by contract 
or otherwise). 

“Alternative Arrangement” shall have the meaning set forth in Section 8.6. 

“Appraisal Firm” shall have the meaning set forth in Section 2.5. 

“Appraisal Report” shall have the meaning set forth in Section 2.5. 

“Assets” shall have the meaning set forth in Section 2.1. 

“Assignment of Contracts and Leases” means that certain Assignment of Contracts and 
Leases, dated as of the Closing Date and executed by Seller, in a form reasonably acceptable to 
Seller and Buyer. 

“Assignment of FCC Licenses” means that certain Assignment of FCC Licenses, dated as 
of the Closing Date and executed by Seller, in a form reasonably acceptable to Seller and Buyer. 

“Assumed Liabilities” shall have the meaning set forth in Section 2.6.1. 

“Assumption Agreement” means that certain Assumption Agreement, dated as of the 
Closing Date and executed by Buyer and Seller, in a form reasonably acceptable to Seller and 
Buyer. 

“Basket Amount” shall have the meaning set forth in Section 12.4.1. 
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“Benefit Arrangement” means a welfare or benefit program, practice or policy providing 
for bonuses, incentive compensation, vacation pay, severance pay, insurance, restricted stock, 
stock options, employee discounts, company cars, tuition reimbursement or any other perquisite 
or benefit (including any fringe benefit under Section 132 of the Code) to employees, officers or 
independent contractors that is not a Plan. 

“Benefit Plans” shall have the meaning specified in Section 3.16.1. 

“Bill of Sale” means that certain Bill of Sale and Assignment of Assets, dated as of the 
Closing Date and executed by Seller, in a form reasonably acceptable to Seller and Buyer. 

“Buyer Documents” means, collectively, this Agreement, the Assumption Agreement and 
the closing certificates and other deliveries contemplated by Section 11.4. 

“Buyer Indemnified Parties” shall have the meaning specified in Section 12.2. 

“CERCLA” means the Comprehensive Environmental Response, Compensation and 
Liability Act, 42 U.S.C. § 9601 et seq., as amended, and any similar or implementing state or 
local law. 

“Children’s Television Act” shall mean the Children’s Television Act of 1990. 

“Closing” shall have the meaning set forth in Section 11.1.1. 

“Closing Date” shall have the meaning specified in Section 11.1.1. 

“COBRA Obligations” shall have the meaning specified in Section 8.4.2. 

“Code” means the Internal Revenue Code of 1986, as amended, and all Laws 
promulgated pursuant thereto or in connection therewith. 

“Communications Act” means the Communications Act of 1934, as amended. 

“Current Balance Sheet” shall have the meaning set forth in Section 3.5.1. 

“Deferred Contract” shall have the meaning set forth in Section 8.6. 

“Direct Claim” shall have the meaning set forth in Section 12.5.5. 

“Direct Claim Notice” shall have the meaning set forth in Section 12.5.5. 

“DTV” shall have the meaning set forth in Section 3.22. 

“Encumbrance” means any mortgage, pledge, lien, security interest, defect in title, 
easement, encumbrance, encroachment and any other matter affecting the title, value, 
marketability or current use of the Assets. 
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“Environmental Affiliates” of any Person means, with respect to any particular matter, all 
other Persons whose liabilities or obligations with respect to that particular matter have been 
assumed by, or are otherwise deemed by law to be those of, such first Person. 

“Environmental and Safety Requirements” means all Environmental Laws and all 
federal, state, local and foreign statutes, regulations, ordinances and similar provisions having the 
force or effect of law, all judicial and administrative orders and determinations, all contractual 
obligations and all common law relating to public health and safety, worker health and safety and 
pollution or protection of human health or the environment, including without limitation, 
ambient air, surface water, ground water, land surface or subsurface strata, and natural resources 
and including all such standards of conduct and bases of obligations relating to the presence, use, 
production, generation, handling, transport, treatment, storage, disposal, distribution, labeling, 
testing, processing, discharge, emission, Release, threatened Release, control, or cleanup of any 
Hazardous Materials. 

“Environmental Claim” means any claim, action, cause of action, investigation or notice 
(written or oral) by any person or entity alleging potential liability (including potential liability 
for investigatory costs, cleanup costs, governmental response costs, natural resources damages, 
property damages, personal injuries, or penalties) arising out of, based on or resulting from (i) 
the presence, or Release into the environment, of any Hazardous Materials at any location, 
whether or not owned or operated by Seller or (ii) circumstances forming the basis of any 
violation, or alleged violation, of any Environmental and Safety Requirements. 

“Environmental Laws” means any federal, state, local, or foreign law (including common 
law), statute, code, ordinance, rule, regulation, or other requirement relating to the environment, 
natural resources, public, or employee health and safety, and Hazardous Materials generation, 
production, use, storage, treatment, transportation or disposal, and includes, but is not limited to 
CERCLA as amended by the Superfund Amendments and Reauthorization Act of 1986, 42 
U.S.C. § 9601 et seq.; the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; the 
Hazardous Materials Transportation Act, 49 U.S.C. § 5101 et seq.; the Resource Conservation 
and Recovery Act, 42 U.S.C. § 6901 et seq.; the Clean Water Act, 33 U.S.C. § 1251 et seq.; the 
Safe Drinking Water Act, 42 U.S.C. § 300f et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 2701 et seq.; and the 
Occupational Safety and Health Act, 29 U.S.C. § 651 et seq., as such laws have been amended or 
supplemented, and the regulations promulgated pursuant thereto, and all analogous state or local 
statues. 

“Environmental Lien” means any Encumbrance, whether recorded or unrecorded, in 
favor of any governmental entity or any department, agency or political subdivision thereof 
relating to any liability of Seller, any Subsidiary of the Seller or any Environmental Affiliate of 
any such Person arising under any Environmental and Safety Requirement. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, 
and all Laws promulgated pursuant thereto or in connection therewith. 

“Excluded Assets” shall have the meaning specified in Section 2.2. 
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“Excluded Contracts” shall have the meaning specified in Section 2.1.8. 

“Excluded Liabilities” shall have the meaning specified in Section 2.6.2. 

“Facilitation Fee Letter” means that certain Facilitation Fee Letter Agreement between 
Buyer and TAO USA, Inc., dated as of the Closing Date.  

“FCC” means the Federal Communications Commission. 

“FCC Applications” shall have the meaning set forth in Article 5. 

“FCC Licenses” shall have the meaning specified in Section 2.1.1. 

“FCC Order” means an unconditional order or orders (except for standard conditions 
imposed by the FCC on all assignments of licenses) of the FCC, or of the Chief, Mass Media 
Bureau of the FCC, acting under delegated authority, consenting to the assignment to Buyer of 
the FCC Licenses for each of the Stations. 

“GAAP” means generally accepted accounting principles consistently applied for the 
periods involved. 

“Governmental Authority” means any agency, board, bureau, court, commission, 
department, instrumentality or administration of the United States government, any state 
government or any local or other governmental body in a state, territory or possession of the 
United States or the District of Columbia. 

“Hazardous Materials” means any wastes, substances, or materials (whether solids, 
liquids or gases) that are deemed hazardous, toxic, pollutants, or contaminants, including without 
limitation, substances defined as “hazardous wastes”, “hazardous substances”, “hazardous 
materials”, “extremely hazardous waste”, “toxic substances”, “radioactive materials”, or other 
similar designations in, or otherwise subject to, regulation under, any Environmental Laws; the 
term shall also include any other chemical substances or mixtures, pesticides, toxic chemicals, 
petroleum products or by-products, asbestos-containing materials, polychlorinated biphenyls 
(PCBs), noise, lead or lead-based paints or materials, radon, and radioactive materials. 

“Income Taxes” means all federal, state and local income taxes and installments of 
estimated income taxes, income tax deficiencies and income tax withholdings imposed by any 
Governmental Authorities. 

“Indemnified Party” and “Indemnifying Party” shall have the respective meanings set 
forth in Section 12.5.1. 

“Intellectual Property” shall have the meaning set forth in Section 2.1.4. 

“Law” means any federal, state or local law, statute, code, ordinance, regulation, order, 
writ, injunction, judgment or decree applicable to the specified Person and to the businesses and 
assets thereof. 
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“Leases” shall have the meaning set forth in Section 3.10.1. 

“Leased Property” shall have the meaning set forth in Section 2.1.2. 

“Liability” means, as to any Person, any debt, adverse claim, liability and obligation, 
direct, indirect, absolute or contingent of such Person, whether accrued, vested or otherwise, 
whether in contract, tort, strict liability or otherwise and whether or not actually reflected, or 
required by GAAP to be reflected, in such Person’s balance sheets or other books and records. 

“Losses” means any liabilities, demands, claims, actions, causes of action, costs, 
damages, deficiencies, Taxes, penalties, fines, judgments, settlements, arbitrations, assessments, 
obligations (including those arising out of any action, such as any settlement or compromise 
thereof of judgment or award therein or other loss or expense, whether or not arising out of a 
third party claim, including all interest, penalties, reasonably attorneys’ fees and expenses, 
reasonable accountants’ fees and expenses and all amounts paid or incurred in connection with 
any such action, demand, proceeding, investigation, preservation or enforcement of rights to 
indemnification), or claim (including any governmental entity or any department, agency or 
political subdivision thereof) and the investigation, defense or settlement of any of the foregoing. 

“Market Cable Systems” shall mean all U.S. cable systems located within any particular 
stations’ market, as defined in Section 76.55 of the FCC regulations. 

“Material Adverse Effect” means a material adverse effect on the business, operations, 
assets, financial condition or prospects of the Stations, except for any material adverse affect 
resulting from (a) general economic conditions applicable to the television broadcast industry, 
(b) general economic conditions in the Colorado markets in which the Stations operate, or (c) the 
disruption that normally accompanies the announcement of a transaction the type of which is 
contemplated by this Agreement. 

“Network Affiliation Agreement” means that certain Network Affiliation Agreement 
dated July 11, 1996 as amended, between Seller for the Stations and NBC Television Network. 

“Operating Contracts” shall have the meaning set forth in Section 2.1.8. 

“Option Agreement” means that certain Option Agreement between Paul Varecha and 
Gray Television Licensee, Inc., dated as of the Closing Date. 

“Pension Plan” means an “employee pension benefit plan” as such term is defined in 
Section 3(2) of ERISA. 

“Permitted Encumbrances” means (a) Encumbrances on Real Property that do not 
interfere with the value, marketability or use of the Real Property in the operations or business of 
any Station, (b) Encumbrances for Taxes not yet due and payable or which are being contested in 
good faith and by appropriate proceedings if adequate reserves with respect thereto are 
maintained on Seller’s books in accordance with GAAP and (c) Encumbrances which do not 
secure monetary liabilities of any Person and that, individually or in the aggregate, do not and 
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would not materially detract from the value or marketability of any of the Assets or materially 
interfere with the use thereof as currently used. 

“Person” or “person” means any individual, corporation, partnership, limited liability 
company, joint venture, trust, unincorporated organization, other form of business or legal entity 
or Governmental Authority. 

“Plan” means any plan, program or arrangement, whether or not written, that is or was an 
“employee benefit plan” as such term is defined in Section 3(3) of ERISA and (a) which was or 
is established or maintained by Seller; (b) to which Seller contributed or was obligated to 
contribute or to fund or provide benefits; or (c) which provides or promises benefits to any 
person who performs or who has performed services for Seller and because of those services is 
or has been (i) a participant therein or (ii) entitled to benefits thereunder. 

“Pre-Closing Date Records” shall have the meaning set forth in Section 7.3. 

“Proceeding” shall mean any action, arbitration, audit, hearing, investigation, litigation, 
or suit (whether civil, criminal, administrative, judicial or investigative, whether formal or 
informal, whether public or private) commenced, brought, conducted, or heard by or before, or 
otherwise involving, any Governmental Authority or arbitrator. 

“Program Contracts” shall have the meaning set forth in Section 2.1.5. 

“Purchase Price” shall have the meaning set forth in Section 2.3. 

“Qualified Plan” means a Pension Plan that satisfies, or is intended by Seller to satisfy, 
the requirements for tax qualification described in Section 401 of the Code. 

“Release” has the meaning set forth in CERCLA. 

“Schedules” means the disclosure schedules delivered by Seller to Buyer in connection 
herewith. 

“Seller Documents” means, collectively, this Agreement, the Assignment of Contracts 
and Leases, the Bill of Sale, the Assignment of FCC Licenses, the Assumption Agreement and 
the closing certificates and other deliveries contemplated by Section 11.3. 

“Seller Indemnified Parties” shall have the meaning set forth in Section 12.3. 

“Seller Tax Returns” means all federal, state, local, foreign and other applicable Tax 
returns, declarations of estimated Tax reports required to be filed by Seller (without regard to 
extensions of time permitted by law or otherwise). 

“Stations” shall have the meaning set forth in the Recitals to this Agreement. 

“Station Contracts” shall have the meaning set forth in Section 2.1.8. 
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“Subject Agreements” means the following types of Station Contracts:  (a) employment 
agreements that will not be terminable by Buyer after the Closing Date at-will without cost or 
obligation (other than an obligation to pay accrued salary or wages at the normally applicable 
rate through the time of termination); (b) agreements related to Leased Property; (c) program 
licenses and contracts under which Seller is authorized to broadcast programs on the Stations; 
(d) all contracts and agreements pursuant to which commercial air time on the Stations  is sold, 
traded or bartered in consideration for any property or services in lieu of or in addition to cash; 
(e) network affiliation agreements; (f) rating service agreements; (g) advertising sales 
representation agreements; and (h) agreements pursuant to which an Encumbrance is placed on 
an Asset. 

“Tax” or “Taxes” means all federal, state and local taxes (including income, profit, 
franchise, sales, use, personal property, ad valorem, excise, employment, social security and 
wage withholding taxes) and installments of estimated taxes, assessments, deficiencies, levies, 
imports, duties, license fees, registration fees, withholdings, or other similar charges of every 
kind, character or description imposed by any Governmental Authorities. 

“Time Sales Agreements” shall have the meaning set forth in Section 2.1.7. 

“Trade-out Agreements” shall have the meaning set forth in Section 2.1.6. 

“Transactions” have the meaning set forth in Section 3.1. 

“Transfer Taxes” shall have the meaning set forth in Section 15.3. 

“Transferred Employee(s)” shall have the meaning set forth in Section 8.4.1. 

“Welfare Plan” means an “employee welfare benefit plan” as such term is defined in 
Section 3(1) of ERISA. 


