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307(b) Exhibit 

BMP Austin License Company, L.P. (“BMP”), licensee of Station KXXS(FM), 

Elgin, Texas, submits this exhibit in support of an application to delete Channel 223A at 

Elgin, Texas and allot Channel 223A to Sunset Valley, Texas as that community’s first 

local service.  BMP’s showings pursuant to Section 307(b) of the Communications Act, 

47 U.S.C. § 307(b), are provided below, addressing the factors identified by the 

Commission in Revision of Procedures Governing Amendments to FM Table of 

Allotments and Changes of Community of License in the Radio Broadcast Services, 21 

FCC Rcd 14212, ¶ 10 (2006). 

As demonstrated in the KXXS application, Channel 223A can be allotted to 

Sunset Valley consistent with Section 73.207 of the Commission’s Rules.  A 70 dBu 

signal can be provide to Sunset Valley from the proposed allotment site.  The population 

and area within the proposed 70 dBu contour is 614,949 persons in 824 square 

kilometers, and within the proposed 60 dBu contour is 827,324 persons in 1,839 square 

kilometers.  This proposal will not create any white or gray area and will provide a net 

gain in 60 dBu service to 760,324 persons.  There are at least 39 stations providing 

protected service to the KXXS loss area. 

BMP desires to change the community of license of KXXS from Elgin to Sunset 

Valley under the guidelines set forth in Amendment of the Commission’s Rules Regarding 

Modification of FM and TV Authorizations to Specify a New Community of License, 4 

FCC Rcd 4870 (1989), recons. granted in part, 5 FCC Rcd 7094 (1990) (“Community of 

License Order”).  There, the Commission stated that a station may change its community 

of license without subjecting the license to other expressions of interest if (1) the 
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proposed allotment is mutually exclusive with the current allotment; (2) the current 

community of license will not be deprived of its only local service; and (3) the proposed 

arrangement of allotments is preferred under the Commission’s allotment priorities.  

These criteria are met here.  First, the proposed use of Channel 223A at Sunset Valley is 

mutually exclusive with the current use of Channel 223A at Elgin.  Second, Elgin will not 

be deprived of its only local service because, as discussed below, Simmons Austin, LC, 

LLC (“Simmons”), licensee of Station KWNX(AM) is concurrently changing the 

community of license of that station from Taylor to Elgin, Texas.  (Taylor has local 

service remaining.)  Third, the provision of a first local service at Sunset Valley (2000 

U.S. Census population 365) under Priority 3 will result in a preferential arrangement of 

allotments over the retention of a second local service at Taylor (2000 U.S. Census 

population 13,575) under Priority 4.1  See Revision of FM Assignment Policies and 

Procedures, 90 FCC 2d 88 (1982). 

Elgin is not located in an urbanized area, while Sunset Valley is located in the 

Austin Urbanized Areas.  Therefore, this relocation implicates the Commission’s policy 

concerning the migration of stations from rural areas to urban areas.  See Faye and 

Richard Tuck, 3 FCC Rcd 5374 (1988) (“Tuck”).  In making the determination whether to 

award an urbanized community a first local service preference, the Commission will 

consider (1) the extent to which the station will provide service to the entire Urbanized 

Area, (2) the relative populations and proximity of the suburban and central city, and, 

most importantly, (3) the independence of the suburban community.  Tuck, 3 FCC Rcd at 

                                                 
1 The proper comparison is between Sunset Valley and Taylor because Taylor is losing a local service (due 
to the move of KWNX) and Sunset Valley is gaining a local service (due to the move of KXXS).  The 
community of Elgin will retain the same number of local services. 
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5377-78.  In this case, from the proposed allotment site, KXXS would place a 70 dBu 

contour over more than 50% of the Austin Urbanized Area.  Sunset Valley’s population 

(2000 U.S. Census 365) is less than 1% of that of Austin (2000 U.S. Census 656,562) and 

Sunset Valley is located approximately 7.5 kilometers from Austin.  These figures are 

consistent with precedent.2  The Commission has repeatedly stated that these factors are 

less important than evidence of independence.  The following analysis of the eight Tuck 

factors demonstrates the independence of Sunset Valley from Austin. 

1. Extent to which residents of Sunset Valley work in Sunset Valley.  

According to 2000 Census figures, 8% of employed individuals in Sunset Valley work in 

Sunset Valley.  This is consistent with other reallotment cases.3  Also, as shown below, 

there are many employers in Sunset Valley who provide ample opportunities for Sunset 

Valley residents to be employed in Sunset Valley and not in Austin.  This alleviates any 

concerns that Sunset Valley is dependent on Austin for the employment of its residents.  

See Lebanon and Speedway, Indiana, 17 FCC Rcd 25064, 25065 (2002).  See Exhibit 1. 

2. Media that cover Sunset Valley’s local needs and interests.  The City of 

Sunset Valley publishes a monthly newsletter called “The Valley Newsletter.”  This 

newsletter contains articles of interest to the community of Sunset Valley, a record of 

                                                 
2 See Park City, Montana, 19 FCC Rcd 2092, 2094 (2004) (Park City’s population is less than 1% of that of 
Billings); Ada, Newcastle and Watonga, Oklahoma, 11 FCC Rcd 16896, 16899 (1996) (Newcastle’s 
population is less than 1% of that of Oklahoma City); North Canton, Ohio, DA 06-845 (North Canton 5.5 
miles from Canton); West Sacramento, California, BP-20070119ACI (West Sacramento 3 miles from 
Sacramento). 
3 See Ooltewah, Tennessee, BPH-20070629BXS (approximately  8% of residents worked in the proposed 
community of Ooltewah, Tennessee); Enon, Ohio, BPH-20070119AGI (May 16, 2008) (approximately 8% 
of residents worked in the proposed community of Enon, Ohio); Burkesville, Kentucky, et al., 21 FCC Rcd 
11465 (2006) (approximately 4.3% of residents worked in the proposed community of Millersville, 
Tennessee). 
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actions from previous council meetings, an events calendar, the police blotter, and 

community information for the residents of Sunset Valley.  See Exhibit 1. 

3. Community leaders and residents perceive Sunset Valley as being 

separate from Austin.  The independence of Sunset Valley from Austin is demonstrated 

through a variety of sources.  As detailed below, a number of businesses identify with the 

community by using “Sunset Valley” in their names.  Sunset Valley also has a number of 

independent church and community organizations that provide the residents of Sunset 

Valley with a place to gather and discuss community issues.  Sunset Valley has distinct 

boundaries that separate it from the neighboring communities, including Austin.  Sunset 

Valley was incorporated in 1954 and has an independent government, city services, a 

separate business district, and its own elected officials.  It also has a rich history.  See 

Exhibit 1. 

4. Sunset Valley has its own independent government and elected officials.  

Sunset Valley is a city with its own independent government and elected officials.  It has 

a Mayor and five member City Council.  The Mayor is elected for a term of two (2) 

years.  The Mayor is the presiding officer of all meetings of the city council and may vote 

only in the event of a tie.  The city’s legislators are elected to the Office of Council 

Member.  The City Council also has a number of Council Committees including the 

Community and Economic Development Committee, the Budget, Finance, and 

Administration Committee, the Planning and Environmental Committee, the Public 

Safety Committee, and the Public Works Committee.  Sunset Valley also has its own 

municipal court.  See Exhibit 1. 
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5. Zip code and phone directory.  The U.S. postal service has assigned the 

78735 and 78745 zip codes to Sunset Valley and the Sunset Valley website contains 

governmental and business listings for the community.  See Exhibit 1. 

6. Sunset Valley has its own commercial establishments, community 

organizations and health care providers.  Sunset Valley is home to over 100 commercial 

establishments, which are listed on Exhibit 1.  Sunset Valley is also home to a several 

churches and community organizations.  There are a number of doctors and medical 

providers in Sunset Valley including Blanchard Eyecare, Sunset Valley Optical, Pearle 

Vision, and Stakes Chiropractic Center.  See Exhibit 1. 

7. Advertising market.  Sunset Valley has its owns business community and 

does not need to rely on the larger Austin business community to serve the residents of 

Sunset Valley.  See Exhibit 1. 

8. Sunset Valley has its own police department and other municipal 

services.  Sunset Valley has its own police department, the Sunset Valley Police 

Department.  Sunset Valley also has its own Municipal Court, Public Works Department, 

City Attorney, Planning and Zoning Department, Parks, and Trash Collection Services.  

Sunset Valley also has the Sunset Valley Elementary School, Covington Middle School, 

and Crockett High School.  See Exhibit 1. 

 

As discussed above, in order to maintain local service at Elgin, Simmons desires 

to change the community of license of KWNX from Taylor to Elgin at the station’s 

current site.  A 5 mV/m signal can be provided to Elgin from KWNX’s existing site.  
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Because KWNX’s facilities will not be relocated, there will be no change in population 

or area served. 

Simmons desires to make this change under the guidelines set forth in Community 

of License Order.  First, because the facilities are identical, the proposed use at Elgin is 

mutually exclusive with the current at Taylor.  Second, Taylor will not be deprived of its 

only local service because it is currently served by Station KLQB(FM).  Third, as 

discussed above, establishment of first local service at Sunset Valley under Priority 3 will 

result in a preferential arrangement of allotments over the retention of a second local 

service at Taylor under Priority 4. 
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