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Dear Counsel:

The Commission by the Chief, Video Division, Media Bureau, acting pursuant to delegated authority, has
before it a timely Petition to Deny (the “Petition”) filed by Daniel Logsdon seeking to deny the renewal of
television station WKYT-TV, Lexington, Kentucky (the “Station”), licensed to Gray Television Licensee,
LLC (“Gray” or “Licensee”).! For the reasons stated below, we deny the Petition.

Background. The Petition seeks to deny the license renewal of the Station on the basis that the Licensee
aired false and defamatory statements, which demonstrate that Gray is unfit to continue in its role as a
public trustee of the airwaves. According to the Petition, in June 2013, Daniel Logsdon, the Chairman of
the Democratic Party of Kentucky (the “Party”) who was assisting candidate James Kay in the June 25,
2013 election to the Kentucky State House of Representatives, became aware that several television
stations in the Lexington Demographic Market Area (“DMA”) had broadcast a political advertisement
paid for by the Republican State Leadership Committee that contained false statements about Mr. Kay.
Specifically, the Petition claims that the advertisement falsely stated that Mr. Kay had “been in politics
the whole time” since graduating from law school; that he was arrested for reckless driving; that he tried
to get out of the arrest by pretending he was a lawyer; and that he asked for special treatment and lied.?

The Petition states that on June 17, 2013, an attorney for the Party sent a letter to each station in the DMA
that the Party believed was airing the advertisement, asking them to stop carrying it because it contained
libelous and slanderous statements about Mr. Kay. According to the Petition, that letter claimed that the
advertisement was false because Mr. Kay has practiced law for several years and has not actually been in
politics exclusively for his entire career; because he did not pass himself off as a practicing attorney at the
time of the arrest and was truthful at all times relevant to the arrest; because the record does not show that -
he did asked for special treatment; and because he was arrested for speeding, not the greater offense of
reckless driving, as a follow-up e-mail to the Station’s attorney explained.

! File No. BRCDT-20130401AEG. The Petition was filed on July 1, 2013.
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The Petition further states that to Logsdon’s knowledge, all of the other television stations in the
Lexington DMA stopped airing the advertisement after receipt of the June 17 letter, except for the Station,
which ignored further requests to stop airing programming containing false and defamatory statements
about Mr. Kay. According to the Petition, Mr. Kay won the election, but the false statements have never
been corrected and are defamatory and actionable under Kentucky law.?

The Petition alleges that Gray has abdicated its obligation to air responsible programming, which means
that the public interest would not be served by allowing Gray to continue to control the Station’s
programming and that the Commission should deny the Application or designate the application for
hearing.! The Petition asserts that Gray must undertake a certain level of due diligence to confirm that the
advertisements airing on its stations are not “illegal,” and that the correspondence from the Party’s
attorney put Gray on notice that the Station should have ceased airing it. The Petition also argues that
Gray should not able to hide behind the “no censorship” safe harbor set forth in the Act, because Mr.
Kay’s opponent did not pay for the advertisement. Logsdon is concerned that if the license is renewed,
Gray might air programming that would slander other candidates with whom Logsdon works in his
capacity as party chairman.

Gray filed an Opposition, arguing that the allegations are insufficient to establish a prima facie showing
that granting the license renewal would be inconsistent with the public interest, and that the Petition
should be dismissed. Specifically, the Opposition asserts that Logsdon does not even claim that the
Station has violated the Communications Act or any Commission rule, and that his complaint is only with
the Station’s decision to air certain programming — a choice that is the licensee’s exclusively. The
Opposmon cites the Commission’s repeated affirmation that lrcensees have broad discretion to choose
programming that serves their communities’ needs and interests,’ and that the subjective determination of
a viewer as to appropriate programming does not warrant adverse action on a license renewal
application.® Gray explains that in response to the request to refuse the advertisement at issue, it followed
its standard procedure to review the material prov1ded to support each party’s position, and then exercised
its discretion in deciding to continue to air the spot.” The Opposition also asserts that Logsdon lacks
standing to file the Petition because, regardless of his claim to viewership of the Station, his sole
complaint relates to his official Party responsibilities, which are outside of the Commlssron s area of
responsibility.®

In his Reply, Logsdon asserts that he has standing as a viewer regardless of whether he filed in his
capacity as chairman of a political party. Logsdon asserts that he filed the Petition “because the Station
aired false statements about an individual that it knew to be false.” The Reply does not dispute the
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applicability of the precedent cited by the Opposition, but argues that here, the Station has abused its
discretion in its programming choices.'

Standing. Under the Communications Act of 1934, as amended (the “Act”), only a “party in interest”
has standing to file a petition to deny ' The petition to deny must contain specific allegations of fact
demonstrating that the petitioner is a party in interest and that 2 grant of the application would be
inconsistent with the public interest, convenience, and necessity.”> The allegations of fact, except for
those of which official notice may be taken, shall be supported by an affidavit of a person with personal
knowledge of the facts alleged.” Among the facts to be alleged is that the petltloner is a resident of the
station’s service area and a regular viewer of the station."

We find that the Petitioner has standing to file his Petition. Logsdon attaches a declaration that he is a
resident of the Stations’ service area and a regular viewer of the Station. We disagree with the Station
that the Petitioner lacks standing because “his only personal grievance relates to his responsibilities as a
political party official — a matter that is clearly beyond the Commission’s area of responsibility.”"* As the
Commission has previously explained, a petitioner does not need to make a separate showing that it has
suffered an “injury in fact,”'® and there is no need to identify any grievance.

Standard of Review. Section 309(k)(1) of the Communications Act of 1934, as amended (the “Act”),
states that the Commission shall grant a license renewal application if it finds, “with respect to that
station,” that (a) the station has served the public interest, convenience, and necessity; (b) there have been
no serious violations by the licensee of the Act or Commission Rules and regulations; and (c) there have
been no other violations by the licensee of the Act or Commission Rules and regulations which, taken
together, would constitute a pattern of abuse.” If a petition to deny has been filed, the Commission
applies a two-step analysis under the public interest standard. The Commission must first determine
whether the petition contains specific allegations of fact sufficient to show that granting the application
would be prima facie inconsistent with the public interest.'® The first step “is much like that performed
by a trial judge considering a motion for directed verdict: if all the supporting facts alleged in the
[petition] were true, could a reasonable factfinder conclude that the ultimate fact in dispute had been
established.””® If the petition meets this first step, the Commission must determine whether “on the basis
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of the application, the pleadings filed, or other matters which [the Commission] may officially notice,”
the petitioner has raised a substantial and material question of fact as to whether the application would
serve the public interest.”

Logsdon has failed to provide sufficient support for the specific allegations of fact to establish a prima
Jacie showing under the first prong of this test. Specifically, the Petition lacks the requisite affidavits of a
person with personal knowledge of the key facts and allegations at issue.! He does not submit a
transcript, tape, nor hyperlink to the on-air advertisement at issue; he does not purport to have seen it
himself; and he does not submit the June 17 letter from the Party’s attorney to the Station. Even more
problematically, he does not provide the proper support for the facts of Mr. Kay’s record which are in
dispute — his career upon graduation from law school, and what transpired during his arrest — nor does he
document how the Station knew the advertisement to be false. The Petition’s references to e-mails sent
by the Station’s attorney, or unsupported statements regarding alleged facts that Logsdon purports to be
somehow to his knowledge or his understanding, fall far short of the cognizable evidentiary threshold of
section 309.

Although we need not reach the second prong, we also conclude that Logsdon’s allegations do not raise a
substantial and material question of fact as to whether the Station has failed to serve the public interest.
Section 326 of the Act and the First Amendment to the Constitution prohibit any Commission actions that
would improperly interfere with the programming decisions of licensees,* which includes not only news
broadcasts but also the selection and transmission of advertisements. Because of this statutory
prohibition, and because journalistic or editorial discretion in the presentation of news and public
information is the core concept of the First Amendment’s Free Press guarantee, the Commission has very
little authority to interfere with a licensee’s selection and presentation of news and editorial
programming.”

A licensee has broad discretion — based on its right to free speech — to choose, in good faith, the
programming that it believes serves the needs and interests of the members of its audience.”* We will
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intervene in programming matters only if a licensee abuses that discretion.’ We do not find sufficient
evidence on the record before us that the Station’s evaluation and review of the advertisement were in bad
faith or have otherwise fallen short of this standard.

ACCORDINGLY, IT IS ORDERED, That the Petition to Deny filed by Daniel Logsdon IS DENIED.

IT IS FURTHER ORDERED That the Application for Renewal of License of television station
WKYT-TV, Lexington, KY, File No. BRCDT-20130401AEG is GRANTED.

FEDERAL COMMUNICATIONS COMMISSION

Barbara Kreisman

Chief, Video Division
Media Bureau

Office of Communications of United Church of Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983) (subsequent history
omitted)).

 Philadelphia Station License Renewals at 6401.



