Federal Communications Commission FCC 05-54

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of Applications of

Little Dixie Radio, Inc, and
Bottom Line Broadcasting, Assignors

and

KESC Enterprises, LLC and
Southeastern Oklahoma Radio, LLC, Assignees

For Assignment of License for stations KESC(FM)
(FIN 83209), Wilburton, Oklahoma, and
KMCO(FM) (FIN 37777), KNED{AM) (FIN
37778), KTMC(AM) (FIN §7593), and KTMC-FM
(FIN 67582), McAlester, Okiahoma

Application File Nos. BAL-/BALH-
20040610ABH, ABL., ABM, ABN, ABO

KESC Eaterprises, LLC

For Renewal of License for station KESC(FM),
Wiltburton, Oklahoma

Application File No. BRH-20050201 AGQ

Southeastern Oklahoma Radio, LLC

For Renewal of License for stations KMCO(FM),
KNED(AM), KTMC(AM), and KTMC-FM,
McAlester, Oklahoma.

Application File Nos. BRH-20050201B1V,
BR-20050201BJJ, BR-20050201BOC, and
BRH-20050201BOM

L T T i i i e i i i i i

ORDER
Adopted: March 4, 2005 Released: March 4, 2005

By the Commission: Chairman Powell, Commissioners Copps, and Adelstein issuing a joint statement.
L. On January 18, 2005, the Media Bureau (“Bureau™) staff granted the captioned
applications of Little Dixie Radio, Inc. (*Little Dixie™) and Bottom Line Broadcasting, Inc. (*Bottom

Line”) to assign the licenses and sell the assets of radio stations KESC(FM), Wilburton, Oklahoma, and
KMCO(FM), KNED(AM), KTMC(AM), and KTMC-FM, McAlester, Oklahoma (the “Station Licenses™)
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to commonly owned entities KESC Enterprises, LLC and Southeastern Oklahoma Radio, LLC.! The
parties consummated the transactions on January 28, 2005, and on February 1, 2005, KESC Enterprises
and Southeastern timely filed applications for the renewal of the Station Licenses :

2. IT IS HEREBY ORDERED, pursuant to Section 1.117 of the Commission’s rules,’ that
the record of this proceeding be presented to the Commission for review and consideration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dorich
Secretary

U Letter to Richard Zaragoza, Esq. and Veronica McLaughlin Tippett, Esq., Reference 1800B3-MFW (MB Jan. 28,
2005). Public Notice announcing the grant of the applications was issued on January 24, 2005. See Report No.

45906 (Jan. 24, 2005).

? KESC Enterprises, LLC acguired only KESC(FM). Southeastern Oklahoma Radio, LLC acquired the remaining
stations. _

347CFR § 1117,
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JOINT STATEMENT OF
CHATRMAN MICHAEL K. POWELL, COMMISSIONER MICHAEL J. COPPS, AND
COMMISSIONER JONATHAN S, ADELSTEIN

Re: Applications for Assignment of License and Renewal of License for Swations KESCFM), Wilburron,
Okahoma, and KMCO(FM), KNED(AM), KTMC(AM), and KTMC-FM (FIN 675821, MeAlester, (dethomu

On March 1, 2005, the applicants filed a pleading requesting that we recuse ourselves from
participation in this proceeding because of ex parte contacts made by Andrew Jay Schwartzman of the
Media Access Project. These ex parte communications were in the form of e-mails and oral
communications with our offices urging us to overturn the Media Bureau’s ruling in this proceeding. In
the case of the Offices of the Chairman and Commissioner Adelstein, e-mail presentations were made 10
the Commissioners and their staff and oral communications were made to the staff; in Commissioner
Copps’ Office, ex parte presentations were made only to staff. The applicants contend that these
communications were prejudicial and “impermissibly ‘intruded into the calculus of consideration of
individual decisionmakers.”” Request for Immediate Recusals and Investigation Into Prohibited Ex Parte
Communications at 7 (quoting Peter Kiewit Sons’ Co. v. United States Army Corps of Engineers, 114
¥.2d 163, 170 (D.C.Cir. 1983)).

Assuming that the applicants are correct and Mr. Schwartzman’s communications violated the
Commission’s ex parte rules — an issue that is being addressed by our Office of General Counsel, see 47
CFR.§0251(g)

' _ recusal nevertheless is not appropriate. Power Authority of the State of New Yorkv. FERC, 743 F.2d
93, 110 (2d Cir. 1984) (ex parte communications do not require an administrative body to disqualify
itself). Recusal is required only where there is a serious doubt about the agency’s ability to act fairly and
impartially; of particular importance in making that assessment is whether the ex parte communications
contained information outside the record that the parties did not have an opportunity to rebut. Id.

Here, steps have been taken to ensure that the parties receive notice and an opportunity to respond
1o all of Mr. Schwartzman’s contentions concerning the merits of this proceeding. In accordance with our
rules, the Office of General Counse] has directed that all written ex parte presentations and summaries of
all oral ex parte presentations be sent to the applicants. This measure addresses the applicants’
suggestion of potential prejudice due to Mr. Schwartzman’s ex parte presentations. The Commission’s
action in this matter will reflect the fair and impartial consideration of the record, and the applicants will
have access to the substance of all ex parte contacts and a full opportunity to respond before the
Commission reaches any decision on the merits.

It is of course open to any Commissioner to recuse himself from a proceeding out of an
abundance of caution. But to take such action when there is no basis for doing so threatens 10 encourage
unwarranted recusal requests and interfere with the efficient and effective functioning of the agency. We
therefore decline to recuse ourselves from this proceeding.

' The Commission’s Office of General Counsel has notified Mr. Schwartzman that his communications vipiated the
Commission’s ex parte rujes.
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