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In re:

	

T
yler M

edia, L
L

C
S

tation K
279C

R
, C

ow
eta, O

klahom
a

F
acility ID

 N
o. 157276

F
ile N

os. B
M

P
F

T
-20160129A

G
L

;
B

L
F

T
-20 16090 8A

A
O

In
form

al O
b

jection
 an

d
P

etition
 for R

econ
sid

eration

D
ear C

ounsel:

W
e have before us: 1) the Inform

al O
bjection filed by P

erry B
roadcasting of S

outhw
est

O
klahom

a, Inc. (P
erry), against the referenced application (P

erm
it A

pplication) of T
yler M

edia, L
L

C
(T

yler), to m
odify its construction perm

it for F
M

 T
ranslator S

tation K
279C

R
, C

ow
eta, O

klahom
a

(S
tation); 2) the P

etition for R
econsideration filed by P

erry, seeking reconsideration of the M
edia B

ureau
(B

ureau) grant' of the P
erm

it A
pplication; and 3) the referenced covering license application (L

icense
A

pplication) filed by T
yler for the S

tation.2 F
or the reasons set forth below

, w
e grant the P

etition in part,
deny the O

bjection, dism
iss the P

etition in part, and grant the L
icense A

pplication.

B
ack

g
ro

u
n

d
. T

h
e C

o
m

m
issio

n
's A

M
 rev

italizatio
n

 p
ro

ceed
in

g
 estab

lish
ed

 tem
p

o
rary

 sp
ecial

procedures for m
odifications of F

M
 translator stations or perm

its to be used to rebroadcast A
M

 station
program

m
ing.3 T

he P
erm

it A
pplication w

as filed on January 29, 2016, during the first filing w
indow

opened for such translator m
odification applications, and proposed m

oving the S
tation's transm

itter site

'B
roadcast A

ctions,
Public N

otice, R
eport N

o. 48676 (M
B

 Feb 23, 2016).

2 P
erry filed the O

bjection on February 11, 2016 and the P
etition on February 24, 2016. T

yler filed a "C
onsolidated

O
pposition to Inform

al O
bjection and P

etition for R
econsideration" on M

arch 4, 2016 (First O
pposition). P

erry
filed a R

eply on M
arch 16, 2016 (First R

eply). T
yler filed an "O

pposition to R
eply and P

etition for
R

econsideration" on M
arch 28, 2016 (Second O

pposition). P
erry filed a R

eply on A
pril 7, 2016 (Second R

eply).
For the reasons explained below

, w
e are dism

issing the First R
eply to the extent it presents new

 inform
ation and

dism
issing the responsive Second O

pposition and Second R
eply addressing this new

 inform
ation as unauthorized

pleadings.

See R
evitalization of the A

M
 Service,

First R
eport and O

rder, Further N
otice of Proposed R

ulem
aking, and N

otice
of Inquiry, 30 FC

C
 R

cd 12145, 12152, para. 15
(2015).
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eply R

efer T
o:
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T
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and m
odifting the S

tation's operations from
 C

hannel 298 to C
hannel 279. In the O

bjection, P
erry

argued that the Station w
ould cause harm

ful interference to the licensed facility of Station K
SV

P(FM
),

A
nadarko, O

klahom
a, w

hich is licensed to P
erry, in violation of Section 74.1204(f) of the FC

C
's R

ules
(R

ules).5 Perry provided an exhibit prepared by its engineer, C
harles M

. A
nderson, in support of this

argum
ent.6 T

he A
nderson E

xhibit provides a m
ap of the Station's proposed 60 dB

ji. contour, a m
ap

show
ing the predicted interference to K

SV
P, and a m

ap show
ing the location of existing K

SV
P listeners

w
ithin the Station's proposed 60 dB

ji contour.7

T
he B

ureau granted the Perm
it A

pplication on February 18, 2016, but did not consider the
O

bjection. P
erry subsequently filed the P

etition, in w
hich it argues that the B

ureau erred in granting the
P

erm
it A

pplication w
ithout considering the O

bjection.8 P
erry also again argues that the P

erm
it

A
pplication should have been dism

issed pursuant to Section 74.1204(f) and provides a copy of the sam
e

A
nderson E

xhibit subm
itted w

ith the O
bjection.9

In the First O
pposition, T

yler argues that the A
nderson E

xhibit is flaw
ed. It states that its ow

n
engineer w

as unable to replicate the results provided in the A
nderson E

xhibit, and that its ow
n studies

indicates that the Station w
ould cause no interference to K

SV
P

.'° T
yler further argues that the O

bjection
failed to m

eet the requirem
ents of Section 74.1204(f) because it does not provide the nam

es, addresses
and listening locations of affected K

SV
P

 listeners."

In the First R
eply, P

erry argues that Section 74.1204(f) "is silent w
ith regard to the issue of

providing statem
ents from

 listeners, and indeed requires only a show
ing of the proposed translator's

contour overlaps 'a populated area' w
hich receives the affected full pow

er station's 'regularly used, off-
the-air' signal" and argues that the A

nderson E
xhibit satisfied that requirem

ent.12 Perry also provides
affidavits from

 seven ljsteners.'3 Finally, P
erry states that T

yler's inability to recreate the results of the
A

nderson E
xhibit is attributable to that exhibit's reliance on m

ore current softw
are.'4

D
iscussion. B

ecause the B
ureau failed to consider the O

bjection, w
e w

ill grant the P
etition in

part and consider the interference argum
ent raised in the O

bjection. Pursuant to Section 3 09(d) of the
C

om
m

unications A
ct of 1934, as am

ended (A
ct),'5 petitions to deny and inform

al objections m
ust provide

"M
edia B

ureau A
nnounces F

iling D
ates and P

rocedures for A
M

 S
tation F

iling W
indow

 for F
M

 T
ranslator

M
odU

ications andA
vailability of F

M
 T

ranslator T
echnical T

ools,
Public N

otice, 30 FC
C

 R
cd 14690 (M

B
 2015).

O
bjection at 1-2.

6
Id

at Exh. I (A
nderson Exhibit).

71d. atE
xh. E

l, E
xh. E

2., andE
xh. E

3.

'Petition at 1.

91d. at2-3 andE
xh.A

.

'° First O
pposition at 2. T

yler provides an engineering exhibit in support of this argum
ent.

See id.
at E

xh. 1.

"Id
.

at 2-3.

12
First R

eply at 1-2.

'31d.
at2andE

xh. 1.

'41d.
at2.

15
47 U

.S.C
.

§ 309(d).
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properly supported allegations of fact that, if true, w
ould establish a substantial and m

aterial question of
fact that grant of the application w

ould be
p

rim
a facie

inconsistent w
ith the public interest.'6

W
e reject P

erry's argum
ent that the A

nderson E
xhibit m

eets the requirem
ents of S

ection 74.1204(f).
In prom

ulgating S
ection 74.1204(f),'7 the C

om
m

ission stated that it "w
ill not grant an application if an

objecting party provides convincing evidence that the proposed translator station w
ould be likely to interfere

w
ith the reception of a regularly received off-the-air existing service, even if there is no predicted overlap."8

In order to dem
onstrate that grant of an F

M
 translator construction perm

it application "w
ill result in

interference to the reception" of an existing full-service station, an opponent m
ust provide, at a m

inim
um

(1) the nam
e and specific address of each listener for w

hich it claim
s credit; (2) som

e
dem

onstration that the address of each purported listener falls w
ithin the 60 dB

ji contour
of the proposed translator station; (3) som

e evidence, such as a declaration from
 each of

the claim
ed listeners, that the person, in fact, listens to the full-service station at the

specified location; and (4) evidence that grant of the authorization w
ill result in

interference to the reception of the 'desired' station at that location.'9

T
he O

bjection failed to satisf' the S
ection 74.1204(f) requirem

ent because it failed to provide the
n

am
es o

f each
 listen

er an
d

 also
 failed

 to
 p

ro
v

id
e ev

id
en

ce-su
ch

 as d
eclaratio

n
s-fro

m
 th

o
se listen

ers
that they are w

ithin K
S

 V
P

's 60 dB
ji service contour and are in fact listeners of K

S
 V

P
 at that the

addresses identified in the A
nderson E

xhibit.

P
erry im

properly attem
pted to cure its om

ission of listener statem
ents by presenting them

 in the
F

irst R
eply. S

ection 1.106(h) lim
its replies to "m

atters raised in the opposition."2° P
erry's legal argum

ent
concerning the proper interpretation of S

ection 74.1204(f) w
as appropriate for a reply, but the listener

statem
ents presented new

 inform
ation that T

yler could not address in the F
irst O

pposition, subm
itted

pursuant to S
ection 1.106(g).21 A

ccordingly, w
e w

ill dism
iss this portion of the F

irst R
eply, and dism

iss

16
See, e.g.,

W
W

O
R

-T
V

, Inc.,
M

em
orandum

 O
pinion and O

rder, 6 FC
C

 R
ed 193, 197 n.10 (1990),

affd sub nom
.

G
arden S

tate B
road. L

.P
. v. F

C
C

, 996
F

.2d 386 (D
.C

. C
ir. 1993),

rehearing denied (S
ep.

10, 1993);
G

encom
, Inc.

v.
FC

C
, 832 F.2d 171, 181 (D

.C
. C

ir. 1987);
A

rea C
hristian T

elevision, Inc.,
M

em
orandum

 O
pinion and O

rder, 60
R

R
 2d 862, 864, para. 6 (1986) (petitions to deny and inform

al objections m
ust contain adequate and specific factual

allegations sufficient to w
arrant the relief requested).

1
7
4
7

C
FR

 § 74.1204(f).

18
See A

ss 'nfor C
m

ly. E
d., Inc.,

M
em

orandum
 O

pinion and O
rder, 19 FC

C
 R

ed 12682, 12685-6, para. 10 (2004),
citing A

m
endm

ent of P
art 74 of the C

om
m

ission 's R
ules C

oncerning FM
 T

ranslator Stations,
R

eport and O
rder,

5
FC

C
 R

ed 7212, 7230, para. 128 (1990),
m

odified,
6 FC

C
 R

ed 2334 (1991),
recon. denied,

8 FC
C

 R
ed 5093 (1993).

'
A

ss 'nfor C
m

ly. E
d., Inc.,

19 FC
C

 R
ed at 12687, para 13 (international citation om

itted). T
he staff generally

requires dem
onstrations of actual or potential interference from

 listeners w
ithin the translator station's proposed 60

dB
.t contour w

ho are unconnected w
ith the full-service station w

hose service allegedly w
ill be disrupted.

See id.
at

12688 n.37 (approving staff practice requiring that the com
plainant be "disinterested," i.e., a person or entity w

ithout
a stake in the outcom

e of the translator station licensing proceeding).

2
0

4
7

C
FR

 § 1.106(h).

21
47 C

FR
 § 1.106(g).

See Indus. B
us. C

orp.,
M

em
orandum

 O
pinion and O

rder, 26 R
.R

.2d 1447, 1449, para. 4
(R

ev. B
d. 1973) ("A

 petitioner w
ill not be perm

itted to attem
pt to cure an otherw

ise defective petition w
here

inform
ation contained in its reply pleading w

as readily available and could have been included in the original
petition to enlarge issues. T

o allow
 the reply to thus serve the purpose of the original petition w

ould be to either (a)
effectively render m

eaningless provisions in the rules for a fair opportunity by another party to respond to
allegations or (b) com

pel the addition of supplem
entary pleadings not ordinarily contem

plated by the rules."). H
ere,

Perry's belated introduction of the listener statem
ents resulted in the filing of the Second O

pposition to address the

3



the S
econd O

pposition and S
econd R

eply as unauthorized pleadings.22 B
ased on the pleadings rem

aining
in the record, w

e find P
erry's argum

ent concerning interference from
 the S

tation under S
ection 74.1204(f)

unsubstantiated.23

P
erry is likew

ise barred from
 presenting the listener statem

ents for the first tim
e on

reconsideration. S
ection 1.106(c) of the R

ules provides that a petition for reconsideration that relies on
facts or argum

ents not previously presented to the C
om

m
ission or its designated authority m

ay be granted
only (1) if those new

ly raised facts or argum
ents concern events (i) that have occurred or circum

stances
that have changed since the petitioner's last opportunity to present such m

atters to the C
om

m
ission or (ii)

that w
ere unknow

n to the petitioner until after the last opportunity to present such m
atters and that the

petitioner could not, through the exercise of ordinary diligence, have learned of prior to such opportunity;
or (2) if the C

om
m

ission or the designated authority determ
ines that consideration of the facts and

argum
ents relied on is required in the public interest.24 P

erry has failed to show
 w

hy it w
as unable to

provide the nam
es and declarations of K

S
 V

P
 listeners w

ith its O
bjection. A

ccordingly, w
e w

ill not
consider these statem

ents on reconsideration and w
ill dism

iss the P
etition to the extent it relies on them

.
W

e w
ill also grant the L

icense A
pplication.25

C
onclusion. A

ccordingly, for the reasons set forth above, IT
 IS

 O
R

D
E

R
E

D
 the R

eply filed on
M

arch 16 2016, by P
erry B

roadcasting of S
outhw

est O
klahom

a, Inc., IS
 D

IS
M

IS
S

E
D

 to the extent
indicated above, and the O

pposition filed on M
arch 28, 2016, by T

yler M
edia, L

L
C

, and the R
eply filed

on A
pril 7, 2016, by P

erry B
roadcasting of S

outhw
est O

klahom
a, Inc., A

R
E

 D
IS

M
IS

S
E

D
 as

unauthorized pleadings.

IT
 IS

 O
R

D
E

R
E

D
 that the P

etition for R
econsideration filed on F

ebruary 24, 2016, by P
erry

B
roadcasting of S

outhw
est O

klahom
a, Inc., IS

 G
R

A
N

T
E

D
 to the extent indicated above and IS

D
IS

M
IS

S
E

D
 in all other respects.

IT
 IS

 F
U

R
T

H
E

R
 O

R
D

E
R

E
D

 that the Inform
al O

bjection filed on F
ebruary 11, 2016, by P

erry
B

roadcasting of S
outhw

est O
klahom

a, Inc., IS
 D

E
N

IE
D

.

adequacy of those statem
ents and the Second R

eply thereafter. B
ecause w

e find that those listener statem
ents w

ere
im

properly provided, w
e need not consider either the Second O

pposition or the Second R
eply.

22
S

ee, e.g., F
ourteen H

undred, Inc.,
L

etter O
rder, 15 FC

C
 R

cd 4486, 4488 (M
B

 2010) (dism
issing filings subm

itted
after reply as unauthorized pleadings).

23
See R

ed W
olf B

road. C
orp.,

L
etter O

rder, 27 FC
C

 R
cd 4870, 4873 (M

B
 2012) (denying objection to a new

translator station application w
here objector failed to provide any declarations from

 specific listeners falling w
ithin

the A
pplication's predicted 60 dB

j.t service contour).

2
4

4
7

C
FR

 § 1.106(c); (b)(2)(i); (b)(2)(ii).

25
W

e rem
ind the parties that T

yler is required to com
ply w

ith Section 74.1203(a)(1) of the R
ules and w

ill be
required to cease operation of the Station if it causes actual interference to any listeners of K

SV
P.

S
ee

47 C
FR

 §
74. 1203(a)(1).

4



IT
 IS FU

R
T

H
E

R
 O

R
D

E
R

E
D

 that the covering license application filed by T
yler M

edia, L
L

C
 for

Station K
279C

R
, C

ow
eta, O

klahom
a (B

L
FT

-20160908A
A

0) IS G
R

A
N

T
E

D
.

P
etei H

. D
oyle

C
hief, A

udio D
ivision

M
edia B

ureau

5


