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Multiple Ownership Compliance 

 
  The instant application proposes a transfer of control of Fox Television 

Holdings, Inc. ("FTH") from K. Rupert Murdoch, an individual, to Fox Entertainment 

Group, Inc. ("FEG"), a wholly-owned subsidiary of News Corporation.  FTH holds 100 

percent of the stock of Fox Television Stations, Inc. ("FTS"), which is the licensee of 

television stations WNYW(TV), New York, NY, and WWOR-TV, Secaucus, NJ – both 

of which are licensed to the New York, NY Designated Market Area ("DMA").  News 

Corporation also wholly owns a subsidiary that publishes the New York Post (the "Post"), 

a daily newspaper. 

  As demonstrated in the application, the proposed transfer is intended 

merely to accomplish a recapitalization of FTH that would reduce Mr. Murdoch's voting 

interest in FTH (from 76 percent to 14.8 percent) while increasing the voting interest of 

FEG (from 24 percent to 85.2 percent), and in turn, News Corporation and its public 

shareholders.  There will be no change with respect to the equity held in FTH.  FEG will 

continue to hold nearly all of the equity (i.e., more than 99 percent) and Mr. Murdoch 

will continue to own his fixed-return interest.1 

                                                 

1  See Exhibit No. 5 to this application, at Note 2.  Mr. Murdoch holds an 
attributable interest in WNYW(TV) and WWOR-TV by virtue of his ownership 
of all of the preferred stock in FTH, which entitles him to 76 percent of the vote.  
Although Mr. Murdoch is a single majority shareholder, News Corporation also 
holds an attributable interest in the stations by virtue of the Commission's Equity-
Debt/Plus rule.  News Corporation owns 100 percent of FEG, which holds all of 
the common stock of FTH (entitling it to 24 percent of the vote) and more than 99 
percent of the equity in FTH; News Corporation also wholly owns a subsidiary 
that publishes a daily newspaper (the New York Post) in the same DMA as the 
stations.  See 47 C.F.R. § 73.3555, Note 2(i). 
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  The recapitalization will not result in the acquisition by any new party of 

an attributable interest in WNYW(TV) and WWOR-TV.  The application seeks consent 

only to the realignment of voting interests between the two existing stockholders of FTH.  

No changes are proposed regarding the management, officers or directors of FTH or FTS.  

Mr. Murdoch, who is the Chairman, Chief Executive Officer and a director of both FEG 

and News Corporation, will continue to serve as Chairman and director of FTH.  No 

changes in the day-to-day operations of FTH  and its license-holding subsidiaries will 

occur as a result of the recapitalization.  Nor would any party pay or receive any 

consideration as part of the reorganization.  Rather, the recapitalization merely would 

result in the reduction of Mr. Murdoch's voting interest and an increase in FEG's voting 

interest. 

  As we shall demonstrate, the application has no bearing on the existing 

waivers held by Mr. Murdoch, News Corporation and FTS permitting common 

ownership of WNYW(TV), WWOR-TV and the Post.  All of the parties would remain in 

compliance with the Commission's multiple ownership rules if this application is granted. 

 
Background 

 
  The Commission granted News Corporation and Mr. Murdoch a 

permanent waiver of the newspaper-broadcast cross-ownership rule (the "NBCO rule"), 

47 C.F.R. 73.3555(d), in 1993, which permits the common ownership of both 

WNYW(TV) and the Post.2   In addition, when FTS acquired WWOR-TV, the 

                                                 
2  See Fox Television Stations Inc., Licensee of Television Station WNYW, New York, 

New York, Request for Waiver of the Broadcast-Newspaper Cross-Ownership 
Rule Relating to WNYW and the New York Post, Declaratory Ruling, 8 FCC Rcd 
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Commission granted FTS a 24-month temporary waiver of the NBCO rule to permit 

common ownership of the Post along with a second television station in the New York 

DMA.3  At the time, the 2001 Temporary Waiver appeared adequate in duration to permit 

the Commission to complete proceedings looking toward the repeal of the NBCO rule, 

and in fact the Commission did repeal the rule as part of the 2002 biennial review of the 

media ownership rules.4  And while the U.S. Court of Appeals for the Third Circuit 

affirmed the Commission's decision to eliminate the NBCO rule, the court stayed the 

repeal of the rule and most of the other rule changes adopted in the Biennial Review 

Report and Order pending completion of remand proceedings.5 

  In September 2004, FTS and News Corporation filed a petition asking the 

Commission to modify the permanent waiver of the NBCO rule to permit common 

                                                                                                                                                 
5341, 5341-43, ¶¶ 3-12 (1993), aff'd sub nom. Metropolitan Council of NAACP 
Branch v. FCC, 46 F.3d 1154 (D.C. Cir. 1995) (the "1993 Permanent Waiver"). 

3  See Applications of UTV of San Francisco, Inc., et al. (Assignor) and Fox 
Television Stations, Inc. (Assignee), Memorandum Opinion & Order, 16 FCC Rcd 
14975 (2001) (the "2001 Temporary Waiver"). 

4  See 2002 Biennial Regulatory Review – Review of the Commission's Broadcast 
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, Report & Order & Notice of Proposed 
Rulemaking, 18 FCC Rcd 13620 (2003) ("Biennial Review Report and Order"), 
rev'd and remanded, Prometheus Radio Project v. Federal Communications 
Commission, 373 F.3d 372, 382 (3d Cir. 2004).  Given the Commission's decision 
to repeal the NBCO rule, FTS sought an extension of the 2001 Temporary Waiver 
pending the effective date of the repeal.  See Letter from John C. Quale to W. 
Kenneth Ferree, Chief, Media Bureau, Federal Communications Commission 
dated July 21, 2003.  The temporary waiver remains in effect inasmuch as the 
Commission has not yet acted on FTS' extension request. 

5  See Prometheus Radio Project, 373 F.3d at 382 ("reasoned analysis supports the 
Commission's determination that the blanket ban on newspaper/broadcast cross-
ownership was no longer in the public interest"). 
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ownership of the Post and WWOR-TV.6  In the alternative, the Modification Petition 

asked the Commission, at a minimum, to extend FTS' temporary waiver pending the 

conclusion of the remand of the 2002 biennial review proceeding.  The Modification 

Petition remains pending. 

 
The Application Does Not Affect the Existing Permanent Waiver 

 
  The application has no bearing on the 1993 Permanent Waiver.  When it 

granted the 1993 Permanent Waiver, the Commission took the unusual step of declaring 

that the waiver was granted "personal[ly] to Murdoch and News Corp., as controlling 

entities of both WNYW and . . . the Post.  Consequently, waiver of the cross-ownership 

rule terminates upon a long-form transfer of control of either entity or assignment of 

either media outlet."7  The application proposes no transfer of control of either "entity" – 

News Corporation or Mr. Murdoch.  Nor would the transaction result in the assignment 

of either media outlet to any new entity.  Rather, this transaction contemplates only a 

change to the respective voting rights in FTH ultimately held by the same two recipients 

that were granted the waiver personally by the Commission. 

                                                 
6  See In Re Fox Television Stations, Inc., et. al., Petition for Modification of 

Permanent Waiver, September 22, 2004 (the "Modification Petition"). 

7  See Fox Television Stations Inc., 8 FCC Rcd at 5353, ¶ 52.  Including the relief 
afforded with respect to WNYW(TV) and the Post, the Commission has only 
granted four permanent waivers of the NBCO rule – and in none of the other three 
decisions did the Commission describe the waiver as joint and personal.  See 
Kortes Communications, Inc. (Assignor) and Stafford Broadcasting, L.L.C. 
(Assignee), 15 FCC Rcd 11846 (2000); Columbia Montour Broadcasting Co., Inc. 
(Assignor) and Community Communications, Inc. (Assignee), 13 FCC Rcd 13007 
(1998); Field Communications Corporation (Assignee) and Kaiser Broadcasting 
Corporation (Assignor), 65 F.C.C.2d 959 (1977). 
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  The proposed transfer has none of the hallmarks of a purchase and sale 

transaction.  The recapitalization of FTH's stock would not result in any party paying or 

receiving consideration.  It would not affect the equity ownership of FTH or FTS (the 

licensee of WNYW(TV)), and it would not cause any changes to the management of FTH 

or the operation of WNYW(TV).  Perhaps most importantly, the proposed transaction 

would not add any new parties holding attributable interests in FTH or FTS, nor would it 

result in any change in the management or ownership of the Post and WNYW(TV).  In 

short, the proposed transfer would not implicate in any way the condition to the 1993 

Permanent Waiver. 

  Moreover, when the Commission granted Field Communications Corp. a 

permanent waiver of the NBCO rule to permit common ownership of a broadcast station 

and newspaper in Chicago, it stressed that the NBCO rule "would not be applied to 

existing ownership patterns . . . ." 8  Although that transaction was "not one which is 

considered to be pro forma, the facts do not justify treating Field's acquisition . . . as 

creating a new ownership pattern in Chicago."9  Field proposed to acquire control of a 

Chicago television station from Kaiser Broadcasting Company, a partnership.  Like News 

Corporation, prior to the transaction, Field (the publisher of two daily newspapers in 

Chicago) already owned a minority (22.5 percent) voting interest in Kaiser.  Thus, the 

Commission determined that Field was not "a new entrant in [the] market" because it 
                                                 
8  Field Communications Corp., 65 F.C.C. 2d at 961 (emphasis supplied); see also 

In Re Amendment of Sections 73.34, 73.240, and 73.636 of the Commission's 
Rules, 50 F.C.C. 2d 1046, ¶ 103 (1975) ("The rule will apply to new ownership 
patterns however created, whether by initial application and construction or by 
acquisition. . . .  In addition, once a sale is to take place, the rule would require a 
split in an existing combination.") (emphasis supplied). 

9  Field Communications Corp., 65 F.C.C. 2d at 961. 
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previously had owned the station and had retained a minority interest in the subsequent 

licensee.10  The Commission said that facts did not "justify treating" the transaction 

"strictly as one in which a party with a minority interest in the licensee is now seeking 

consent to acquire positive control."11   

  Similarly, the transaction proposed here would not constitute a new 

ownership pattern in New York.  As noted above, the application requests consent only to 

a realignment of voting interests between existing attributable owners, while leaving 

management and equity ownership of the Post and WNYW(TV) unchanged.  In other 

words, like Field Communications, News Corporation – a preexisting owner – is seeking 

to increase its voting stake in the licensee while leaving unchanged its equity stake of 

more than 99 percent. 

  Likewise, when the Commission has indicated that a media ownership 

combination held pursuant to a waiver or grandfathered status cannot be sold intact, its 

focus has been on third-party purchase and sale transactions – not a mere realignment of 

the interests held by the two recipients of a waiver, as proposed here.12  For example, in 

the Biennial Review Report and Order, the Commission decided to "prohibit the sale of 

existing combinations that violate the modified local radio ownership rule, the local 

television ownership rule, or the cross media limits" in large part because "[b]uyers will 

be on notice that ownership combinations must comply at the time of the acquisition of 

                                                 
10  Id. 

11  Id. 

12  See Biennial Review Report and Order, 18 FCC Rcd at 13809, ¶ 487, n. 1039 
(citations omitted). 
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the stations."13  Similarly, the limited precedent addressing the impact of a transfer of 

control on a media combination held pursuant to waiver or grandfathered status has 

focused on third-party purchase and sale transactions.  In each case in which the 

Commission has held that a waiver or grandfathered status terminates upon a transfer of 

control, the transfer has stemmed from a sales transaction between unrelated parties.14 

  Because the application proposes neither the addition of a new third party 

nor even the departure of any existing owner (as in the Field case), there is no policy 

reason that would justify termination of the 1993 Permanent Waiver. 

The Permanent Waiver Should Be Modified to Include 
WWOR-TV for the Same Reasons Set Forth in the Modification Petition 

 
  In the Modification Petition (attached as part of and hereby incorporated 

by reference into this Exhibit No. 18), News Corporation and FTS asked the Commission 

to expand the 1993 Permanent Waiver to encompass common ownership of a second 

television station in the New York DMA – WWOR-TV – along with WNYW(TV) and 

the Post.  News Corporation and FTS explained how the 1993 Permanent Waiver saved 

the Post from extinction, preserving a unique and diverse media voice (as well as 

hundreds of jobs).  The Modification Petition also described how the waiver permitted 

News Corporation to invest in the Post 's expansion by adding a Sunday edition and 

building a new $300 million state-of-the-art plant in the economically depressed South 

                                                 
13  Id. (emphasis supplied). 

14  See, e.g., In Re Stauffer Communications, Inc. and Morris Communications Corp., 
10 FCC Rcd 5165 (1995) (owner of grandfathered television station/newspaper 
combination could not transfer control of the company to a third party buyer with 
the combination intact); In Re Multimedia, Inc. and Gannett Co., Inc., 11 FCC 
Rcd 4883 (1995) (same with respect to a grandfathered television station/radio 
station combination). 
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Bronx area.  Finally, News Corporation and FTS illustrated the ways in which the New 

York DMA is astoundingly diverse and competitive, with 18 independently-owned 

television stations, nearly 150 independent owners of commercial and noncommercial 

radio stations and 30 daily newspapers.15   

  These characteristics – which can be found in many large markets but are 

especially pronounced in New York, the nation's largest media market – helped convince 

the Commission to repeal the NBCO rule as part of the 2002 biennial review. Despite the 

Commission's decision, however, the Third Circuit stay has thrown News Corporation's 

ownership of the Post into uncertainty.  As the company explained in the Modification 

Petition, News Corporation cannot rationally continue to invest in the future of the Post 

without the regulatory certainty that would be afforded by expansion of the permanent 

waiver to include WWOR-TV.  Since the court agreed with the Commission's decision to 

repeal the NBCO rule, the Commission should modify the 1993 Permanent Waiver. 

  At the very least, News Corporation and FTS argued in the Modification 

Petition, the decision to repeal the rule warrants an extension of the 2001 Temporary 

Waiver until completion of the biennial review remand.  The Commission and the court 

already have recognized that the NBCO rule disserves the public interest in markets such 

as New York, and News Corporation and FTS pointed out that it would be particularly 

inequitable to compel a divestiture prior to any final determination on remand with 

respect to the rule. 

                                                 
15  The Modification Petition also explained how common ownership of the Post, 

WNYW(TV) and WWOR-TV poses no threat to economic competition in any 
product market, given the degree to which the New York market remains 
unconcentrated.   
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  For all of the reasons set forth in the Modification Petition, FTS and News 

Corporation continue to believe that their request for modification of the 1993 Permanent 

Waiver to encompass common ownership of the Post and WWOR-TV is reasonable and 

would serve the public interest.  In any event, it would be entirely unfair to compel a 

divestiture while the remand remains pending, especially in the context of a transfer 

application filed merely to effect a voluntary corporate reorganization. 16 

                                                 
16  As indicated in Exhibit No. 5 to this application, the proposed transaction would 

reduce corporate complexity and yield financial savings for News Corporation, 
thereby benefiting its shareholders.   
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SUMMARY 

 
Fox Television Stations, Inc. ("FTS") and The News Corporation Limited 

("News Corp") hereby request modification of FTS' existing permanent waiver of the 

newspaper-broadcast cross-ownership rule ("NBCO rule") to encompass ownership of a 

second television station in New York, New York, the nation's largest media market.  

Pursuant to a permanent waiver of the NBCO rule granted by the Commission in 1993, 

FTS has operated WNYW(TV), New York, New York, while News Corp, through a 

subsidiary, operates the New York Post, a daily newspaper.  In 2001, the Commission 

granted FTS a temporary waiver of the NBCO rule to permit common ownership of the 

Post and a second television station, WWOR-TV, Secaucus, New Jersey. 

The Commission has now repealed the NBCO rule as part of its biennial 

review process, replacing it with cross media limits ("CML"), which would permit 

common ownership of the Post and two television stations in the New York market.  The 

U.S. Court of Appeals for the Third Circuit, moreover, affirmed in June 2004 the 

Commission's findings that the NBCO rule may harm diversity and localism without 

furthering competition.  The court questioned only the Commission's line drawing — 

whether the CML correctly delineated the markets where no newspaper-broadcast cross-

ownership restrictions should apply.   

Whatever limit the Commission ultimately adopts and the court sustains, 

there can be no doubt that the revised rule will not include a ban applicable to New York, 

the nation's largest media market.  Not only is New York the most diverse media market, 
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it is also unconcentrated.  The Herfindahl-Hirschman Index (used by the Department of 

Justice ("DOJ") to analyze concentration) is lower today than in 2001 when FTS acquired 

WWOR-TV without objection from the DOJ. 

While it seems certain that the NBCO rule no longer will apply to New 

York, the court stayed the Commission's repeal of the rule pending the completion of 

remand proceedings not only with respect to the CML, but also with respect to most other 

aspects of the Biennial Review Report and Order.  Because the NBCO rule will remain in 

effect during these proceedings, which are likely to be lengthy, and possibly during any 

appeal back to the Third Circuit (which has retained jurisdiction) from the decision on 

remand, it may be several more years before the rule is finally repealed as to the New 

York market. 

This continuing period of uncertainty fails to serve the interest of the 

public and threatens the continued development of the Post.  News Corp and its 

executives have been unwavering in their commitment to the Post since rescuing it from 

bankruptcy in 1993, but they cannot rationally continue to invest in the paper's future 

without the certainty afforded by a modification of the permanent waiver to include 

WWOR-TV.  In the expectation of long-term ownership of the Post based on the 1993 

Permanent Waiver, News Corp has invested hundreds of millions of dollars in the paper, 

vindicating the Commission's reasons for granting relief from the NBCO rule.  The 

modification sought herein is therefore not only equitable, it will also serve the public 

interest — as the Commission recognized when it repealed the flat ban in the Biennial 

Review Report and Order.  Because the Biennial Review Report and Order has 
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thoroughly discredited the rationale of the NBCO rule as applied to combinations such as 

the Post, WNYW(TV) and WWOR-TV, moreover, denial of the request to modify the 

permanent waiver would deprive News Corp and FTS of their First Amendment rights. 

News Corp brings to the New York market extraordinarily broad 

experience and a lengthy history in the newspaper and television industries.  Its 

newspaper acumen and devotion to the Post have sustained a unique and diverse voice in 

the New York market for many years.  The Commission should promptly grant this 

request to ensure the continued development of the Post and to permit the efficient 

combination of newspaper and broadcast stations as the Commission contemplated in 

repealing the NBCO rule.  If, however, the Commission does not modify the permanent 

waiver, it should at a minimum extend FTS' temporary relief from the NBCO rule — at 

least until 24 months after the remand proceedings are finally concluded. It would be 

highly unfair to require divestiture of the Post if repeal of the NBCO rule for the New 

York market is, as appears likely, subsequently reaffirmed by the Commission and 

sustained by the court. 
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PETITION FOR MODIFICATION OF PERMANENT WAIVER 
 
 
  Fox Television Stations, Inc. ("FTS") and The News Corporation Limited 

("News Corp") hereby request modification of FTS' existing permanent waiver of the 

newspaper-broadcast cross-ownership rule ("NBCO rule") to encompass operation of a 

second television station in New York, New York, the nation's largest media market.  

Pursuant to a permanent waiver of the NBCO rule granted by the Commission in 1993, 

FTS has operated WNYW(TV), New York, New York, while News Corp, through a 

subsidiary, operates the New York Post, a daily newspaper.  K. Rupert Murdoch is the 

controlling stockholder of FTS, the licensee of WNYW(TV), and, directly and indirectly 

through family companies and trusts, is the holder of an attributable interest in News 

Corp.1  In 2001, the Commission granted FTS a temporary waiver of the NBCO rule to 

                                                 
1  In April 2004, News Corp announced that it will pursue a reorganization that 

would change its place of incorporation from Australia to the United States.  See 
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permit common ownership of the Post, and a second television station, WWOR-TV, 

Secaucus, New Jersey.   

The Commission has now repealed the NBCO rule, replacing it with cross 

media limits ("CML"), which would permit common ownership of the Post and two 

television stations in the New York market.  Given the continued uncertainty as to the 

status of the NBCO rule, however — the U.S. Court of Appeals for the Third Circuit 

affirmed the FCC's repeal of the rule, but nonetheless stayed the Commission's decision 

pending the completion of remand proceedings — FTS hereby requests modification of 

its existing permanent waiver to cover the cross-ownership of WWOR-TV. 

  The continuing cloud over News Corp's ownership of the Post harms the 

public interest by discouraging investment by News Corp in the further development of 

the newspaper. While the ultimate repeal of the rule seems certain in view of the 

Commission's findings that it may harm diversity and localism without furthering 

competition, News Corp, which has spent hundreds of millions of dollars improving the 

facilities and operations of the Post in reliance on the permanent waiver, cannot rationally 

continue to invest in further improvements to the paper during this period of regulatory 

uncertainty.   
                                                                                                                                                 

Press Release, News Corp, News Corporation Plans to Reincorporate in the 
United States (Apr. 6, 2004).  Existing holders of News Corp's ordinary and 
preferred shares, including those ordinary shares and preferred shares represented 
by American Depositary Shares, will exchange their shares for equivalent shares 
of voting and non-voting common stock in New News Corporation, a Delaware 
corporation that will become the new parent company of the Post. The new shares 
will have essentially the same rights as the existing ordinary and preferred shares.  
Following the reorganization, the Board of Directors of New News Corporation 
will consist of the existing directors of News Corp and New News Corporation 
will be renamed "News Corporation".  The proposed change, which is expected to 
be completed in November 2004 if all required approvals are obtained, will not 
affect the ownership structure of FTS. 
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The Commission granted a permanent waiver of the rule in 1993 precisely 

for the purpose of encouraging News Corp to preserve and nurture the Post as a 

competitive force in the New York media market.  Given the Commission's decision, 

affirmed by the court, to repeal the rule, there is no reason to delay removal of the 

debilitating uncertainty as to News Corp's ownership of the Post by modifying the 

existing permanent waiver to include ownership of WWOR-TV. 

 
I. THE GRANT OF A PERMANENT WAIVER IN 1993 WAS ESSENTIAL 

TO NEWS CORP'S RESCUE OF THE NATION'S OLDEST DAILY 
NEWSPAPER FROM OBLIVION 

The efforts of News Corp to promote newspaper competition and diversity 

in New York date back nearly 30 years.  News Corp first acquired the New York Post — 

the nation's oldest continuously published daily newspaper — in 1976.  Fox entered 

television broadcasting a decade later with its acquisition of six television stations from 

Metromedia, Inc.2  The Commission's cross-ownership prohibition, however, required 

News Corp to choose television over its daily newspaper holdings in the New York and 

Chicago markets.3  News Corp was forced to divest the Post in March 1988, but a 

                                                 
2 The five former Metromedia television stations, which are still operated and 

owned by Fox, are WNYW(TV), New York, New York; KTTV-TV, Los Angeles, 
California; WFLD-TV, Chicago, Illinois; WTTG-TV, Washington, DC; and 
KRIV-TV, Houston, Texas. 

3 See Applications of Metromedia Radio & Television Inc. (Assignor) to News 
America Television Incorporated (Assignee), Memorandum Opinion & Order, 
102 F.C.C. 2d 1334, 1349, ¶ 28 (1985) (granting News Corp a 24-month waiver 
to comply with the cross-ownership rule in New York and Chicago and 
concluding that the "existence of the numerous media outlets serving New York, 
Chicago and surrounding areas supports [the Commission's] conclusion that no 
undue concentration of the media would result from a limited waiver").  News 
Corp divested the Chicago Sun Times in 1986 soon after grant of the temporary 
waiver. 
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subsequent purchaser of the Post ultimately proved unsuccessful in running the 

newspaper, and its corporate parent was forced to seek bankruptcy protection in 1993.4 

Due to the lack of qualified purchasers or other viable alternatives that 

would ensure the survival of the Post, News Corp agreed to assume management of the 

Post conditioned upon obtaining a permanent waiver of the cross-ownership rule.5  The 

Commission granted News Corp's request for the permanent waiver in the summer of 

1993.6  In doing so, the FCC found that News Corp had "amply justified" its request for 

the permanent waiver and expressly concluded that the permanent waiver would not 

endanger competition or diversity. 7  Only through a permanent waiver of the cross-

ownership rule — one which guaranteed that it would not again be forced to divest the 

Post — could News Corp have justified in 1993 and subsequent years the large 

investment needed to stabilize the newspaper and implement a long-term plan to 

                                                                                                                                                 
 News Corp was similarly required to choose television over newspaper ownership 

in Boston where it sold the Boston Herald in 1994 in order to repurchase 
WFXT(TV).  See John R. Wilke, News Corp. Plans to Sell Boston Herald to 
Purcell, Paper's Longtime Publisher, Wall St. J., Feb. 7, 1994, at B3B. 

4 See Fox Television Stations Inc., Licensee of Television Station WNYW, New York, 
New York, Request for Waiver of the Broadcast-Newspaper Cross-Ownership 
Rule Relating to WNYW and the New York Post, Declaratory Ruling, 8 FCC Rcd 
5341, 5341-42, ¶¶ 3-12 (1993), aff'd sub nom. Metropolitan Council of NAACP 
Branch v. FCC, 46 F.3d 1154 (D.C. Cir. 1995) ("1993 Permanent Waiver"). 

5 See 1993 Permanent Waiver, 8 FCC Rcd at 5343, ¶ 12.  News Corp acquired the 
Post through an indirect wholly owned subsidiary. 

6 See id. 

7  See id. at 5350, 5353, ¶¶ 44, 52.  As the Commission noted, then Governor 
Cuomo, one of New York's United States Senators and various community 
leaders strongly supported News Corp.'s acquisition of the Post.  Id. at 5343, ¶ 12. 
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negotiate with labor unions, suppliers, and distributors and to win back advertisers and 

readers.8   

These justifications for a permanent waiver have been validated by News 

Corp's stewardship of the Post over the past 11 years.  Since its reacquisition of the 

newspaper and in reliance on the permanent waiver, News Corp has launched a Sunday 

edition and has built a $300 million, state-of-the-art plant in the economically depressed 

South Bronx.  The printing facility, which was built on a site that had not been utilized 

since the 1970s, has brought numerous employment opportunities to an otherwise 

economically disadvantaged area of New York City.  Despite the fact that it would have 

been much less costly to move this facility outside of the city and state of New York, 

News Corp kept the newspaper's operations in New York City.  Absent the grant of the 

permanent waiver in 1993, enforcement of the cross-ownership prohibition would have 

resulted in the demise of the Post as an alternative voice in the market and the loss of 

hundreds of jobs for current and future workers.9 

In granting the permanent waiver, the Commission specifically found that 

the proposed combination would not result in undue market power in the uniquely 

competitive New York market.10  Moreover, the Commission concluded that preserving 

the Post would benefit diversity. 11  In short, the 1993 Permanent Waiver ensured the 

                                                 
8 See id. at 5350-51, ¶ 45. 

9 See id. at 5349-50, ¶ 43 (Commission noting that "absent a waiver, its [the Post 's] 
future is in doubt"). 

10 See id. 

11  See id.; see also Applications of UTV of San Francisco, Inc., et al. (Assignor) and 
Fox Television Stations, Inc. (Assignee), Memorandum Opinion & Order, 16 FCC 
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survival of the Post and has enabled News Corp to contribute to the diversity of 

viewpoints and competition in the New York media market. 

 
II. FTS' ACQUISITION OF WWOR-TV IN 2001 FULLY COMPLIED WITH 

THE LOCAL TELEVISION OWNERSHIP RULE 

FTS acquired WWOR-TV, Secaucus, New Jersey, in connection with its 

2001 acquisition of the 10 television stations previously controlled by Chris-Craft 

Industries, Inc.12  FTS' purchase of WWOR-TV fully complied with the Commission's 

local television ownership rule, which the Commission had revised in 1999.  The 

modified rule permitted common ownership of two television stations in the same 

Nielsen Designated Market Area ("DMA") if, at the time the assignment application was 

filed: (1) at least one of the stations was not ranked among the top four stations in the 

DMA based on the most recent all-day (9:00 a.m. – midnight) audience share as 

measured by Nielsen Media Research; and (2) more than eight independently owned, 

full-power and operational stations (commercial and noncommercial) were licensed in the 

DMA.13  At the time of FTS' acquisition, neither WNYW(TV) nor WWOR-TV were 

ranked in the top-four in terms of audience ratings and there were 20 independently 

owned and operating full-power stations in the DMA. 14 

                                                                                                                                                 
Rcd 14975, 14985-87, ¶¶ 35-38 (2001) ("Fox/Chris-Craft Order") (summarizing 
history of grant of permanent waiver in 1993). 

12 See Fox/Chris-Craft Order, 16 FCC Rcd at 14987-89, ¶¶ 40-45. 

13  Id. at 14982, ¶ 26. 

14  See Applications for Assignment of License, File Nos. BALCT-20000918ABB et 
al., Exhibit 4. 
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FTS argued in the application for assignment of license that the 1993 

Permanent Waiver also permitted it to acquire WWOR-TV.  It pointed out that in 

relaxing the local television rule, the Commission analyzed the television market only 

and found that the number of newspapers in the market was not relevant to the criteria for 

determining permissible two-station combinations.15  Accordingly, FTS argued that the 

creation of a two-station combination in New York would have no unacceptable or 

otherwise adverse effect on diversity, nor would it undermine the rationale of the 1993 

waiver decision.  Although News Corp's contentions correctly presaged the analysis and 

conclusions of the Biennial Review Report and Order in which the Commission, as 

discussed infra, repealed the NBCO rule, the Commission, without addressing this 

argument, concluded that the existing permanent waiver did not cover the new 

combination of WWOR-TV, WNYW(TV) and the Post. 

FTS alternatively requested a temporary waiver of the NBCO rule pending 

conclusion of the rulemaking proceeding that the Commission committed to initiate in the 

1998 Biennial Review Report.16  The Commission, however, noted that the mere 

initiation of a proceeding stating that the rule would be examined was an insufficient 

basis for an interim waiver.17  Although the anticipated proceeding did in fact lead to 

repeal of the rule, the Commission in 2001 denied the petition for interim relief as 

specifically requested by FTS.  Instead, the Commission crafted its own solution, 

                                                 
15  See Joint Opposition of FTS and Chris-Craft, November 9, 2000, at 22. 

16  See 1998 Biennial Regulatory Review - Review of the Commission's Broadcast 
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, Biennial Review Report, 15 FCC Rcd 11058, 
11109, ¶ 95 (2000) ("1998 Biennial Review Report"); see also n.23 infra. 

17  See Fox/Chris-Craft Order, 16 FCC Rcd at 14988, ¶ 41. 
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granting FTS a temporary 24-month waiver ("2001 Waiver") to come into compliance 

with the NBCO rule.  The Commission based its decision to grant the interim relief on 

"the diverse nature of the New York market, the clearly non-dominant position of the 

Post in that market, as well as the Post 's unique history of significant financial 

difficulties."18   

At the time, the 24-month waiver seemed to FTS to be more than adequate 

in duration to permit the Commission to complete proceedings looking toward repeal of 

the NBCO rule.  In fact, in the ordering clause of the 2001 Waiver, the Commission 

expressly acknowledged that a waiver of 24 months' duration may not be necessary 

because the Commission either would earlier repeal the NBCO rule or grant a 

modification of the 1993 Permanent Waiver as requested herein: " . . . Fox Television 

Stations is granted a temporary 24-month period within which to come into compliance 

with the television/newspaper cross-ownership rule, 47 C.F.R. §73.3555(d)(3), insofar as 

it is necessary under our rules at that time, and to the extent compliance has not been 

waived by the existing waiver permitting common ownership of WNYW(TV) and the 

Post."19  The Commission has now repealed the NBCO rule, but contrary to both its and 

FTS' expectations, the rule remains in effect due to the Third Circuit's stay.  But, the 

reasoning of the Commission in repealing the rule has been affirmed by the court and 

demonstrates that modification of the 1993 Permanent Waiver will serve the public 

interest.20 

                                                 
18 Id. at 14989, ¶ 45. 

19  Fox/Chris-Craft Order, 16 FCC Rcd at 14990, ¶ 50. 

20  The waiver was set to expire on July 31, 2003.  Id.  On June 2, 2003, however, the 
FCC adopted the Biennial Review Report and Order, which repealed the rule.  See 
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III. IN REPEALING THE NBCO RULE, THE COMMISSION FOUND, AND 

THE COURT CONCURRED, THAT THE RULE MAY HARM 
DIVERSITY AND LOCALISM WITHOUT FURTHERING 
COMPETITION 

A. The Biennial Review Report and Order 

The Commission originally promulgated the NBCO rule on the primary 

theory that it would promote diversity — though it lacked conclusive evidence that the 

ban would in fact achieve that result.21  The subordinate goal of promoting economic 

competition provided the second of the rule's "two foundations."22   However, doubts as 

to the efficacy of the rule, and concern that it may in fact harm diversity by hastening the 

demise of newspapers, culminated in a series of rulemakings that ultimately led to 

rejection of the underlying rationale for the NBCO rule and to its repeal.23 

                                                                                                                                                 
2002 Biennial Regulatory Review -- Review of the Commission's Broadcast 
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, Report & Order & Notice of Proposed 
Rulemaking, 18 FCC Rcd 13620 (2003) ("Biennial Review Report and Order"), 
rev'd and remanded, Prometheus Radio Project v. Federal Communications 
Commission, 373 F.3d 372, 382 (3d Cir. 2004). Accordingly, on July 21, 2003, 
FTS sought temporary extension of the 2001 Waiver pending the effective date of 
the new media ownership rules.  See Letter from John C. Quale to W. Kenneth 
Ferree, Chief, Media Bureau, Federal Communications Commission dated July 21, 
2003.  The temporary waiver remains in effect in as much as the Commission has 
not yet acted on FTS' extension request. 

21  See Cross-Ownership of Broadcast Stations and Newspapers; Newspaper/Radio 
Cross-Ownership Waiver Policy, Order & Notice of Proposed Rulemaking, 16 
FCC Rcd 17283, 17284, ¶ 2 (2001). 

22  Id. 

23  See Newspaper/Radio Cross-Ownership Waiver Policy, Notice of Inquiry, 11 
FCC Rcd 13003 (1996).  Comments filed in that proceeding were then 
consolidated into the Commission's 1998 Biennial Regulatory Review.  See 1998 
Biennial Regulatory Review of the Commission's Broadcast Ownership Rules and 
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 
1996, Notice of Inquiry, 13 FCC Rcd 11276 (1998).  In 2000, the Commission 
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In July of last year, the FCC dealt what appeared to be the final blow to 

the NBCO rule when it concluded that the rule is no longer necessary in the public 

interest.24  Specifically, the Commission concluded that "[m]ost media markets are 

diverse, obviating a prophylactic ban on newspaper-broadcast combinations in all 

markets."25  "[T]he magnitude of the growth in local media voices shows that there will 

be a plethora of voices in most or all markets absent the rule."26  In fact, the Commission 

concluded that the NBCO rule may actually harm diversity.  The NBCO rule "may be 

preventing efficient combinations that would allow for the production of high quality 

news coverage and broadcast programming, including coverage of local issues, thereby 

                                                                                                                                                 
adopted the 1998 Biennial Review Report, in which it determined that the NBCO 
rule should be retained, but indicated that there may be circumstances in which 
the rule may not be necessary to achieve its intended public interest benefits.  The 
Commission specifically indicated that it would consider whether the rule 
appropriately reflected "contemporary market conditions" and whether, based on 
the size of the market and the particular newspaper and station involved, diversity 
and competition would remain after a combination.  Accordingly, the 
Commission stated that it would initiate a proceeding to consider tailoring the rule.  
See 1998 Biennial Review Report, 15 FCC Rcd at 11109, ¶ 95.  The Commission 
then released a notice of proposed rulemaking in late 2001, with the Commission 
noting that the local media market had changed dramatically since the rule was 
adopted.  See Cross-Ownership of Broadcast Stations and Newspapers, Order & 
Notice of Proposed Rulemaking, 16 FCC Rcd 17283, 17287, ¶ 8 (2001).  The 
Commission found that while there had been a substantial increase in the number 
of media outlets, the number of daily newspapers had decreased since 1975.  See 
id. at 17288, ¶¶ 9-10.  After comments were received at the Commission, and the 
record appeared ripe for decision, the Commission consolidated the NBCO 
comments along with other ownership proceedings into the larger 2002 Biennia l 
Review.  See Biennial Review Report and Order, 18 FCC Rcd at 13621, ¶ 1. 

24  See Biennial Review Report and Order, 18 FCC Rcd at 13767, ¶ 369. 

25  Id. at 13748, ¶ 330. 

26  Id. at 13766-67, ¶ 367. 
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harming diversity."27  The Commission also noted that "commonly-owned newspapers 

and broadcast stations do not necessarily speak with a single, monolithic voice."28  For 

example, the Commission's MOWG Study No. 2 specifically concluded that the Post and 

WNYW(TV), along with several other commonly owned newspaper-broadcast 

combinations, presented diverse views about the 2000 presidential campaign, the focus of 

the study. 29  Accordingly, the Commission concluded that the NBCO rule is simply not 

necessary to preserve diversity of viewpoint.30 

The Commission also decided that "the rule cannot be sustained on 

competitive grounds."31  It first noted that advertising is the relevant product market,32 

and found that "most advertisers do not view newspapers, television stations, and radio 

stations as close substitutes."33  As a result, the Commission determined that newspaper 

and broadcast combinations have no adverse effect on competition in any relevant 

product market.34  In short, the Commission forcefully repudiated its earlier conclusions 

regarding the connection between the rule and its twin foundations of diversity and 

competition. 

                                                 
27  Id. at 13761-62, ¶ 359. 

28  Id. at 13762-63, ¶ 361 (citing Media Ownership Working Group ("MOWG") 
Study No. 2). 

29  See id. 

30  See id. at 13767, ¶ 369. 

31  Id. at 13748, ¶ 330. 

32  See id. at 13748-49, ¶ 331. 

33  Id. at 13749, ¶ 332. 

34  See id. at 13767, ¶ 368. 
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But the Commission did not stop there — it went on to conclude that the 

rule undermines additional regulatory objectives, including the promotion of localism and 

high-quality programming.  The Commission's "rules should promote the ability of 

newspapers, television stations, and all other sources of local news and information to 

serve their communities."35  The Commission explicitly concluded, however, that the 

NBCO rule is not necessary to promote localism — in fact, the rule is likely to hinder its 

attainment.36  The NBCO rule prohibits the formation of newspaper-broadcast 

combinations, which "can promote the public interest by producing more and better 

overall local news coverage."37  Moreover, the Commission found that newspaper-

affiliated stations provide more local news and public affairs programming.38  Thus, the 

NBCO rule had not only undermined its original objectives, it was impeding other vital 

Commission policies. 

Accordingly, the Biennial Review Report and Order replaced the 

previous newspaper/broadcast cross-ownership ban and the radio/TV cross ownership 

restriction with a new set of cross-media limits.  The Commission conc luded that it 

would only review proposed license transfers and renewals involving daily newspapers 

and broadcast stations to the extent that its cross-media limits were implicated.39  Under 

the new rules, in markets with nine or more television stations, a single entity may own 

                                                 
35  Id. at 13753-54, ¶ 342. 

36  See id. at 13748, 13759-60, ¶¶ 330, 354. 

37  Id. at 13767, ¶ 368. 

38  See id. at 13754-55, ¶ 344 (citing MOWG Study No. 7). 

39  See id. at 13748, ¶ 330. 
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daily newspapers and up to the maximum number of television and radio stations 

permitted by the local television and radio ownership rules.  In other words, there are no 

cross-media restrictions in the largest markets.40  The common ownership of the Post, 

WNYW(TV) and WWOR-TV fully complies with the new ownership rules and no 

divestiture would be required. 

B. The Third Circuit Decision 

Before the new rules went into effect, however, the United States Court of 

Appeals for the Third Circuit stayed implementation of the Biennial Review Report and 

Order, including repeal of the NBCO rule, pending the court's review. 41  While the court 

reversed much of the Commission's decision and remanded the case back to the agency 

for further consideration, it specifically found that "reasoned analysis supports the 

Commission's determination that the blanket ban on newspaper/broadcast cross-

ownership was no longer in the public interest."42  Nonetheless, the court continued the 

effectiveness of its blanket stay of the Biennial Review Report and Order's 

implementation, 43 delaying repeal of the NBCO rule indefinitely.44  As noted above, but 

for the fact that the Third Circuit maintained a blanket stay keeping the old rules in place, 

                                                 
40  See id. at 13804, ¶ 472. 

41  See Prometheus Radio Project v. Federal Communications Commission, 373 F.3d 
372, 382 (3d Cir. 2004) ("Third Circuit Opinion"). 

42  See id. at 398. 

43  See id. at 382. 

44  On September 3, 2004, the court denied a request by Tribune Company to lift the 
stay with respect to elimination of the NBCO rule in large markets.  See 
Prometheus Radio Project v. Federal Communications Commission, Third Circuit 
Order dated September 3, 2004. 
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ownership of the Post, WNYW(TV) and WWOR-TV would be consistent with the FCC's 

rules. 

Since a flat ban is no longer in the public interest, common ownership of 

the Post, WNYW(TV) and WWOR-TV in the nation's largest market surely will comply 

with whatever rule is ultimately adopted by the Commission on remand.  While the court 

faulted the Commission's line drawing in setting the CML, there can be no question that 

New York, at the least, is among the markets requiring no regulatory intervention. 

 
IV. THE COMMISSION SHOULD ACT NOW TO REMOVE ONCE AND 

FOR ALL THE CLOUD OVER NEWS CORP'S OWNERSHIP OF THE 
POST  

A. News Corp Cannot Continue to Invest in the Post During This Period of 
Uncertainty 

While the demise of the NBCO rule is likely, News Corp is compelled at 

this time to request modification of the 1993 Permanent Waiver to gain the regulatory 

certainty necessary for continued investment in and further development of the Post.  

Because the NBCO rule will remain in effect during remand proceedings, which are 

likely to be lengthy, and possibly during any appeal back to the Third Circuit (which has 

retained jurisdiction) from the decision on remand, it may be several more years before 

the rule is finally repealed.  This continuing period of uncertainty fails to serve the 

interest of the public, threatens the continued development of the Post and warrants 

modification of FTS' permanent waiver. 

News Corp and its executives have been unwavering in their commitment 

to the paper since rescuing it from bankruptcy in 1993, but they cannot rationally 

continue to invest in its future without the certainty afforded by a modification of the 

permanent waiver to include WWOR-TV.  As Geoff Booth, General Manager of the Post 
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since 2001, explains in his attached declaration, the paper's willingness to continue to 

invest in the future has been severely hampered by the court decision delaying 

implementation of the new cross-ownership rules.45  For the last several years, News 

Corp had been able to devote its full resources toward improving the paper.  For example, 

the paper was able to greatly enhance the quality of the publication by constructing a 

$300 million plant in the South Bronx, bringing 500 jobs to an economically depressed 

area of the city.  In addition, the Post has invested in its editorial operations and created 

jobs by launching a Sunday edition in 1996.  The paper also was able to make a major 

investment in circulation growth and sustain a loss in revenue when it reduced the price 

from 50 cents to 25 cents per copy in late 2000 to better compete in the extraordinarily 

competitive New York market, which now has four other dailies and two free metro 

papers.  All of these long-term investments were made with the expectation of continued 

ownership of the paper in light of the permanent waiver.  These changes have not only 

improved an important media outlet in the New York market, they have enabled hundreds 

of employees to keep their jobs.  Management is working hard to increase circulation, 46 

but to make major investments in the future of the paper, the threat of divestiture must be 

removed. 

When News Corp reacquired the Post, the FCC granted a permanent 

waiver with the intention of providing the certainty of ownership continuity necessary to 

assure the paper's viability.  The Commission noted that "there is evidence that 

                                                 
45  See Declaration of Geoff Booth, General Manager of the New York Post, attached 

hereto as Exhibit A. 

46  See Martin Peers, Murdoch's Son Tries New Tactic at Post: Turning a Profit, 
Wall St. J., July 19, 2004, at B1. 
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Murdoch's ownership may be pivotal to the newspaper's survival."47  News Corp's 

investment in the Post has vindicated the Commission's reasoning for granting a 

permanent waiver and further supports the modification sought herein to permit 

ownership of WWOR-TV.  Modification of the waiver now to encompass a second 

station in the New York market is not only equitable, given News Corp's huge investment 

in the Post, it also best serves the Commission's diversity and competition interests. 

B. For the Reasons Set Forth in the Biennial Review Report and Order, 
Modification of the Permanent Waiver Best Serves the Commission's 
Diversity and Competition Objectives 

As the Commission explained in the 1993 Permanent Waiver, "[d]espite 

the broad nature of the rule, or because of it, the Commission expressly contemplated 

waivers for new cross-ownership patterns, as a 'protection' in cases where application 

would be 'unduly harsh.'"48  Waivers were devised to accommodate four such situations, 

with the first three reasons relating to an entity's inability to sell, obtain a fair price, or 

sustain a station.  The fourth reason, the catch all, existed in case "where, for whatever 

reason, the purposes of the rule would be disserved by divestiture."49  All four permanent 

waivers granted by the Commission to date have been under this fourth standard, 

including the 1993 Permanent Waiver granted to FTS'.50  The Commission has specified 

                                                 
47  1993 Permanent Waiver, 8 FCC Rcd at 5349-50, ¶¶ 42, 44. 

48  Id. at 5348, ¶ 38. 

49  See id. 

50  See Kortes Communications, Inc. (Assignor) and Stafford Broadcasting, L.L.C. 
(Assignee); For Consent to the Assignment of License of Stations WPLB(AM), 
Greenville, MI and WPLB-FM, Lakeview, MI, Memorandum Opinion & Order, 
15 FCC Rcd 11846 (2000); Columbia Montour Broadcasting Co., Inc. (Assignor) 
and Community Communications, Inc. (Assignee); For Consent to the Assignment 
of License of Station WCNR(AM), Bloomsburg, PA, Memorandum Opinion & 
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that a waiver would be warranted under the fourth category if it could be shown that the 

goals of diversity and competition would be better served by the proposed combination. 51 

Given the conclusions of the Biennial Review Report and Order, the goals 

of ensuring program and viewpoint diversity and preventing undue concentration of 

economic power would be best served by common ownership of the Post, WNYW(TV) 

and WWOR-TV.  A modification of the existing permanent waiver to add WWOR-TV 

would pose no threat to programming or viewpoint diversity and would, in fact, enhance 

diversity.  Thus, forced divestiture would deny the New York market the efficient 

combination of newspaper and broadcast properties that the Commission has found 

allows "for the production of high quality news coverage and broadcast programming, 

including coverage of local issues."52 

In remanding the Biennial Review Report and Order to the Commission, 

the court approved the Commission's reasoning and conclusions that a flat ban on cross-

ownership is no longer necessary.  The court questioned only the Commission's line 

drawing — whether the CML correctly delineated the markets where no newspaper-

broadcast cross-ownership restriction should apply.  Whatever the limit the Commission 

ultimately adopts and the court sustains, there can be no question that common ownership 

of two television stations and a newspaper in the nation's largest media market will serve 

                                                                                                                                                 
Order, 13 FCC Rcd 13007 (1998); 1993 Permanent Waiver, 8 FCC Rcd 5341; 
Field Communications Corporation (Assignee) and Kaiser Broadcasting 
Corporation (Assignor) for Assignment of Licenses of Stations WLVI-TV, WKBD, 
KBHK-TV, WFLD-TV and WKBS-TV, Applications, 65 F.C.C.2d 959 (1977). 

51  See 1993 Permanent Waiver, 8 FCC Rcd at 5348, ¶ 39. 

52  Biennial Review Report and Order, 18 FCC Rcd at 13761-62, ¶ 359. 
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the public interest, as the Commission concluded in the Biennial Review Report and 

Order. 

Diversity.  As demonstrated below and in the tables attached hereto as 

Exhibit B, New York is an extremely diverse media market, serving as a prime example 

of why the NBCO rule no longer makes sense and why modification of FTS' permanent 

waiver is warranted.53 

• Even taking into account Fox’s television duopoly (WNYW/WWOR-TV), 
the New York DMA is still served by 18 independent owners that operate 
full power television stations.54 

             
• Over 245 commercial and noncommercial radio stations, with over 140 

separate owners, are licensed to communities within the New York 
DMA.55   

 
• Cable penetration in the New York DMA is 80 percent,56 and at least 10 

independently owned cable television systems serve communities within 
the New York DMA. 57 

 
• Over 200 additional program channels are available over the various cable 

systems serving the New York DMA, many of which are devoted to the 
provision of news and information.  In particular, two cable channels — 
News 12 and  New York 1 News — offer New York viewers 24 hours of 
news programming each day with a local focus.  Additional channels 
focus on financial news, sports news, and weather.58 

                                                 
53  See id. at 13760, ¶ 355 ("Against the backdrop of the last 27 years' growth in the 

number, breadth, and scope of informational and entertainment media available 
and the benefits that may accrue from common ownership, we conclude that a 
blanket prohibition on the common ownership of broadcast stations and daily 
newspapers in all communities and in all circumstances can no longer be justified 
as necessary to achieve and protect diversity."). 

54 See attached Table 4. 

55 See attached Table 5. 

56 See Broadcasting & Cable Yearbook 2003-2004, at C-53. 

57 See attached Table 6. 

58 See attached Table 7. 



 

19 
 

 
• Direct broadcast satellite (DBS) services, such as DirecTV, EchoStar and 

VOOM, offer hundreds of channels of digital entertainment and 
informational programming to households in the New York DMA. 59 

 
• As to the level of print media diversity in New York, 30 daily newspapers 

are published within the New York DMA. 60  Indeed, New York City is 
one of the few remaining cities in the country with more than one daily 
newspaper.  The Post ranks fifth among the five largest daily newspapers 
serving New York City in terms of advertising dollars.61  In addition, 
hundreds of weekly newspapers are published within the New York 
DMA.62  

 
• At least 24 weekly and monthly magazines have average circulations in 

excess of 100,000 in the New York DMA.  For example, Time sells 
390,237 copies on average each week; Newsweek, 243,773; and U.S. News 
and World Report, 147,072.63 

 
• And, the Internet has exploded onto the scene as yet another source of 

diverse viewpoints.  As of mid-2004, 73 percent of U.S. adults were 
online,64 and hundreds of different websites are New York based and 
oriented. 

 
Further undermining the speculation that once supported the NBCO rule is 

the fact that "commonly-owned newspapers and broadcast stations do not necessarily 

                                                 
59 See Broadcasting & Cable Yearbook 2003-2004, at E-5.  Fox Entertainment 

Group, Inc., an 82 percent-owned subsidiary of News Corp, owns a 34 percent 
stake in DirecTV. 

60 See attached Table 1. 

61  See attached Table 9. 

62 See attached Table 2. 

63 See attached Table 3.  

64 See More Than Four in Ten Internet Users Now Have Broadband – Doubled in 
Two Years, PR Newswire, Sept. 8, 2004.  The Internet penetration rate is up from 
69 percent in late 2003.  Id. 
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speak with a single, monolithic voice."65  "[C]ommon ownership 'does not result in a 

predictable pattern of news coverage and commentary about important political 

events.'"66  As noted above, MOWG Study No. 2 specifically concluded that the Post and 

WNYW(TV) presented diverse views during the 2000 presidential election.  In sum, the 

modification of the 1993 Permanent Waiver to include WWOR-TV would pose no threat 

to programming or viewpoint diversity in the New York market — to the contrary, it 

would actually promote diversity by ensuring continued development of the Post and by 

permitting the Post, WNYW(TV) and WWOR-TV to enhance news coverage and 

broadcast programming throughout the metropolitan area as contemplated by the Biennial 

Review Report and Order. 

Competition.  The Commission also determined in the Biennial Review 

Report and Order that "[a] newspaper-broadcast combination . . . cannot adversely affect 

competition in any relevant product market. Accordingly, we cannot conclude that the 

current newspaper-broadcast cross-ownership rule is necessary to promote 

competition."67  In light of this conclusion, the addition of WWOR-TV in 2001 to the 

combination of the Post and WNYW(TV) had no effect on competition in any product 

market in New York and modification of the permanent waiver poses no threat to 

competition. 

In 2001, moreover, the DOJ did not object to the combination of WWOR-

TV with the Post and WNYW(TV).  Likewise, in 1993, the DOJ did not object to FTS' 

                                                 
65  Biennial Review Report and Order, 18 FCC at 13762-63, ¶ 361 (citing MOWG 

Study No. 2). 

66  Id. 

67  Biennial Review Report and Order, 18 FCC Rcd at 13753, ¶ 341. 
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request for permanent waiver of the NBCO rule.  And, as the FCC noted in 1993, the 

DOJ and the Federal Trade Commission generally have primary antitrust jurisdiction 

regarding competitive matters. The Commission further specifically noted that objecting 

parties are always free to file civil suits under the antitrust laws or to seek redress at the 

DOJ.68 

Common-ownership of WWOR-TV, WNYW(TV) and the Post does not 

raise concentration concerns even if, contrary to the conclusion of the Biennial Review 

Report and Order, the relevant market is defined to include both broadcast stations and 

newspapers.  In fact, as demonstrated in the report of Mark Fratrik, Ph.D. and Vice 

President of BIA Financial Network, attached hereto as Exhibit C, the New York market 

as so defined is even less concentrated now than when FTS acquired WWOR-TV in 2001 

without objection from the DOJ.  In a product market defined to include only the five 

largest daily newspapers, the commercial radio stations in the New York City radio 

market as defined by Arbitron, and the commercial television stations in the New York 

DMA, common ownership of WNYW(TV), WWOR-TV, and the Post produces a 

Herfindahl-Hirschman Index (“HHI”) of 1085, which is just slightly above the HHI cut-

off for unconcentrated markets and indicates only a moderately concentrated market.69  

The addition of WWOR-TV to News Corp's and FTS' other New York properties 

increases the HHI by a modest 64 points.  Moreover, the post-merger HHI is 24 points 

lower than in 2001, based upon an analysis of the same relevant market that News Corp 
                                                 
68  1993 Permanent Waiver, 8 FCC Rcd at 5353, n.43. 

69 Under the Department of Justice Horizontal Merger Guidelines, a market with 
post-merger HHI of between 1000 and 1800 is considered only moderately 
concentrated, and markets with HHI below 1000 are considered unconcentrated.  
See Department of Justice, Horizontal Merger Guidelines, Section 1.57. 
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submitted to the Commission shortly after the Chris-Craft merger.70  Common ownership 

of the two-station combination and the non-dominant New York Post therefore raises no 

concerns of undue market concentration in a product market defined to include only 

newspapers and broadcast (radio and television) stations. 

This conclusion is not surprising in view of the intense competition the 

Post faces from other daily newspapers published in the DMA that have the largest 

circulation. 

  • In 2003, the Post ranked fifth in terms of advertising dollars in the New 
York DMA, behind The New York Daily News, The New York Times, 
Newsday, and The Newark Star-Ledger.71   

 
• In 2003, the Post ranked fourth in terms of circulation, behind The New 

York Times, The New York Daily News, and Newsday.72             
                           

• The circulation of the New York Post covers only 7.3 percent of the 
households in the New York DMA on any given day.  And the Post 
accounts for approximately only 6.3 percent of advertising dollars spent 
on the top five daily newspapers in the New York DMA, which obviously 
translates to an even smaller percentage of the ad dollars spent on all 
newspapers in the New York DMA. 73  

 

                                                 
70  See Comments of The News Corporation Limited and Fox Television Holdings, 

Inc., Declaration of Isabelle Richoz, Cross-Ownership of Broadcast Stations and 
Newspapers, MM Docket Nos. 01-235 and 96-197, filed December 3, 2001.  As 
Dr. Fratrik notes, the definition of the market used in the 2001 study and in his 
study overstates the concentration levels of the local media market within the 
larger New York City DMA.  Thus, the analysis does not include (1) embedded 
radio markets within the New York City metro and (2) local cable television 
advertising sales (which compete against the local sales of television stations).  
Since neither FTS nor News Corp owns radio stations or cable television systems 
within the DMA, their overall revenue share would be lower if radio and local 
cable advertising revenue were included.  See Exhibit C, at 2. 

71 See attached Table 9. 

72 See id. 

73 See id. 
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In short, the New York media market is both extraordinarily diverse and intensely 

competitive.  There is no reason whatsoever not to modify FTS' and News Corp's cross-

ownership waiver in New York, the nation's largest media market. 

First Amendment.  Because, as the Commission now recognizes, 

application of the NBCO rule to News Corp and FTS will not promote diversity and 

competition, forced divestiture of the Post would violate the First Amendment to the 

Constitution.  Contrary to the original unsupported Commission predictions that formed 

the basis for the NBCO rule, the Commission now recognizes that cross-ownership not 

only poses no threat to diversity, it actually leads to increased local news coverage and 

diversity.  NCCB and Red Lion presumed that limiting a broadcasters' speech rights could 

be justified by the "First Amendment goal of achieving 'the widest possible dissemination 

of information from diverse and antagonistic sources.'"74  Given the Commission's recent 

findings regarding diversity and localism, however, the rule can no longer survive even 

rational basis constitutional scrutiny.   

Even if the NCCB standard, which only requires careful examination of an 

ownership rule affecting speech, 75 were still controlling, the NBCO rule is not reasonable 

under that framework given the conclusions of the Biennial  Review Report and Order.  

In fact, though, a heightened level of scrutiny is required because the scarcity rationale 

that led the NCCB Court to apply the lesser "reasonableness" standard has now been 

                                                 
74  Federal Communications Commission v. National Citizens Committee for 

Broadcasting, 436 U.S. 775, 795 (1978) ("NCCB"); see also Red Lion 
Broadcasting Co. v. Federal Communications Commission, 395 U.S. 367, 390 
(1969) ("Red Lion"). 

75  See NCCB, 436 U.S. at 796-97 (citing U.S. v. O'Brien, 391 U.S. 367, 377 (1968)). 
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discredited.76  The FCC suggested as much in its 1998 Biennial Review Order, which 

concluded that the O'Brien intermediate scrutiny standard of review was controlling.77  

The Commission noted that "it is well-established that a content-neutral regulation, such 

as the [NBCO rule], will be sustained against claims that it violates the First Amendment 

if: 1) it advances important governmental interests unrelated to the suppression of free 

speech; and 2) does not burden substantially more speech than necessary to further those 

interests (the 'O'Brien test')."78  The Commission has now specifically concluded that the 

ends sought by the NBCO rule "can be achieved with more precision and with greater 

deference to First Amendment interests . . . ."79  Accordingly, failure to modify the 

permanent waiver to include WWOR-TV would violate the First Amendment. 

 

                                                 
76  See, e.g., Telecommunications Act of 1996, § 202(a)-(h) (relaxing many media 

ownership regulations); Tribune v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998) 
(finding that it would be "arbitrary and capricious if [the FCC] refused to 
reconsider [the NBCO rule] in light of persuasive evidence that the scarcity 
rationale is no longer tenable"); Syracuse Peace Council, Order, 2 FCC Rcd 5043, 
5053 (1987) (noting that "the scarcity rationale developed in the Red Lion 
decision and successive cases no longer justifies a different standard of First 
Amendment review for the electronic press"). 

77  See 1998 Biennial Review Report, 15 FCC Rcd at 11121-22, ¶¶ 115-117. 

78  Id. at 11121, ¶ 116. 

79  Biennial Review Report and Order, 18 FCC Rcd 13747, ¶ 327.  The Commission, 
therefore, in seeking to maintain cross-ownership regulations, was compelled to 
depart from its conclusion in the 1998 Biennial Review Report that the O'Brien  
standard was applicable.  See Biennial Review Report and Order, 18 FCC Rcd at 
13624-27, ¶¶ 13-16. 



 

25 
 

V. THE COMMISSION SHOULD, AT A MINIMUM, EXTEND FTS' 
TEMPORARY WAIVER PENDING CONCLUSION OF THE REMAND 
PROCEEDING 

Should the Commission decide not to modify the 1993 Permanent Waiver 

to include WWOR-TV, News Corp and FTS request that the Commission extend FTS' 

temporary waiver until 24 months after the remand proceeding becomes final.  The public 

interest would be best served by modification of the permanent waiver, but the extension 

of  FTS' temporary waiver also would serve the public interest by providing a reasonable 

period of time within which to come into compliance in the unlikely event that a new rule 

adopted on remand precludes common ownership of the Post, WWOR-TV and 

WNYW(TV). 

While the Commission has previously indicated that the mere initiation of 

a proceeding to review a rule is generally insufficient to warrant an interim waiver,80 the 

Commission has done far more than initiate a rulemaking proceeding to consider 

repealing the NBCO rule — it has concluded that the rule no longer serves the public 

interest, a determination affirmed by the Third Circuit.  Given that determination, it 

would be highly inequitable to force News Corp to undertake divestiture prior to any final 

determination as to its necessity. 

 
VI. CONCLUSION 

News Corp brings to the New York market extraordinarily broad 

experience and a lengthy history in the newspaper and television industries.  Its 

                                                 
80  See Stockholders of Renaissance Communications Corp. (Transferor); Tribune 

Company (Transferee) for Transfer of Control of Renaissance Communications 
Corporation, Parent of: Channel 39 Licensee, Inc. Licensee of WDZL(TV), Miami, 
FL, Order, 13 FCC Rcd 4717 (1998). 
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newspaper acumen and devotion to the Post have sustained a unique and diverse voice in 

the New York market for many years.  In granting a permanent waiver in 1993, the 

Commission sought to create a stable environment to ensure the survival of the Post.  

News Corp has made great strides in ensuring the viability of the paper and preserving 

the jobs it offers.  Given this stability, the Commission's reasoning in the Biennial Review 

Report and Order is fully borne out in New York — the combination of the Post, 

WNYW(TV) and WWOR-TV promotes diversity and localism and poses no threat to 

competition.  Because of the cloud of uncertainty and the threat of divestiture discourages 

continued investment in and development of the Post, the Commission should promptly 

grant this request and modify the existing permanent waiver to include ownership of 

WWOR-TV. 
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