
 

 

EARNEST MONEY ESCROW AGREEMENT 

This EARNEST MONEY ESCROW AGREEMENT (the “Agreement”) is entered into 
on June 26, 2003, by and among MAX MEDIA OF PENNSYLVANIA LLC, a Virginia limited 
liability company, and MMP LICENSE LLC, a Virginia limited liability company (collectively, 
the “Buyer”), SUNAIR COMMUNICATIONS, INC., a Pennsylvania corporation, B-98 
BROADCASTING, INC., a Pennsylvania corporation and RADIO FRIENDZ, INC., a 
Pennsylvania corporation (collectively, “Seller”), and LAWYERS TITLE INSURANCE 
CORPORATION (the “Escrow Agent”). 

RECITALS 
 

Buyer, Seller and Dave Bernstein and Susan A. Bernstein (collectively, the 
“Shareholders”) have entered into an Asset Purchase Agreement of even date (the “Purchase 
Agreement”) pursuant to which Buyer will acquire from Seller the Assets (as defined in the 
Purchase Agreement).  The Purchase Agreement provides that the escrow fund provided for 
hereby will be used to secure the liquidated damages obligation of Buyer to Seller set forth in 
Section 11.1 of the Purchase Agreement, on the terms and conditions set forth herein.  Pursuant 
to the Purchase Agreement, Buyer will deliver certain funds upon the execution of the Purchase 
Agreement which are to be deposited into the escrow fund provided for hereby.  The parties 
desire to establish the terms and conditions pursuant to which such escrow fund will be 
established and maintained. 

AGREEMENT 
 

The parties agree as follows: 

1. Defined Terms.  Capitalized terms used in this Agreement and not otherwise 
defined shall have the meanings given them in the Purchase Agreement. 

2. Escrow. 

(a) Initial Escrow.  On the date of full execution of the Purchase Agreement 
(the “Escrow Effective Date”), Buyer shall deposit $375,000 in immediately available funds 
(“Escrow Deposit”) into an interest bearing escrow account maintained by the Escrow Agent.  
The Escrow Deposit shall be held as a trust fund and shall not be subject to any lien, attachment, 
trustee process or any other judicial process of any creditor of any party hereto.  The Escrow 
Agent agrees to accept delivery of the Escrow Deposit and to hold such Escrow Deposit in 
escrow subject to the terms and conditions of this Agreement and Sections 2.4 and 11.1 of the 
Purchase Agreement. 

(b) Investment of Initial Escrow Funds.  Escrow Agent shall invest the funds 
in the Escrow Deposit as directed in writing by Buyer in any of the following: 
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(i) obligations issued by or guaranteed by the United States of 
America or any agency or instrumentality thereof; 

(ii) certificates of deposit of or interest bearing accounts with national 
banks or corporations endowed with trust powers, including the Escrow Agent, having capital 
and surplus in excess of $100,000,000; 

(iii) commercial paper that at the time of investment is rated A-1 by 
Standard and Poor’s Corporation or P-1 by Moody’s Investor Service; 

(iv) repurchase agreements with any bank or corporation described in 
clause (ii), above, fully secured by obligations described in clause (i), above; or 

(v) any money market fund registered under the Investment Company 
Act of 1940, as amended, for which the Escrow Agent or an affiliate thereof is the adviser. 

Any interest or other income earned on the Escrow Deposit funds shall be paid to the 
Person receiving the Escrow Deposit pursuant to Section 3(b) or to Buyer pursuant to Section 4 
hereof, as the case may be. 

(c) Liquidated Damages.  Buyer has agreed in Section 11.1 of the Purchase 
Agreement to pay the Escrow Deposit in liquidated damages to Seller if the Closing fails to 
occur for certain reasons set forth in Section 11.1 of the Purchase Agreement.  The Escrow 
Deposit (“Initial Escrow”) shall be security for this liquidated damages obligation of Buyer, 
subject to the limitations, and in the manner provided, in this Agreement and the Purchase 
Agreement. 

3. Administration of Initial Escrow.  Escrow Agent shall administer the Initial 
Escrow as follows: 

(a) Escrow Agent shall hold and safeguard the Initial Escrow during the 
Escrow Period (as defined in Section 4 below), shall treat such fund as a trust fund in accordance 
with the terms of this Agreement and the Purchase Agreement and not as the property of Buyer 
and shall hold and dispose of the Initial Escrow only in accordance with the terms hereof. 

(b) If the Closing fails to occur before the Final Closing Date, the Initial 
Escrow shall be distributed in accordance with Section 11.1 of the Purchase Agreement and this 
Section 3(b).  If either Buyer or Seller wishes to terminate the Purchase Agreement it shall 
provide notice (the “Payment Notice”) to the other parties to this Agreement and the Escrow 
Agent as provided herein specifying the provision of Article 11 of the Purchase Agreement 
pursuant to which such termination is made.  Upon receipt of the Payment Notice, the Escrow 
Agent shall, subject to the provisions of Section 3(d) below, deliver to either Buyer or Seller (as 
provided in Section 11.1 of the Purchase Agreement) as promptly as practicable, the Initial 
Escrow. 

(c) Objections to Claims.  Simultaneously with delivery of any Payment 
Notice to Escrow Agent, a duplicate copy of such certificate shall be delivered to either the 
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Seller or Buyer (as applicable) and for a period of 30 days after receipt of the Payment Notice, 
Escrow Agent shall make no delivery to Buyer or Seller from the Initial Escrow pursuant to 
Section 3(b) hereof unless Escrow Agent shall have received written authorization from the other 
party to make such delivery.  After the expiration of such 30 day period, Escrow Agent shall 
make delivery from the Initial Escrow in accordance with Section 3(b) hereof, provided that no 
such payment or delivery may be made if Seller or Buyer (as applicable) shall object in a written 
statement to the claim for liquidated damages made in the Payment Notice and such statement 
shall have been delivered to Escrow Agent and Seller or Buyer (as applicable) before the 
expiration of such 30-day period. 

(d) Resolution of Conflicts. 

(i) In case either Seller or Buyer shall object in writing to the claim 
made in any Payment Notice, Seller and Buyer shall attempt in good faith to agree upon the 
rights of the respective parties with respect to the claim within 30 days after Seller or Buyer, as 
the case may be, receives such party’s written objection to the claim pursuant to Section 3(c) (the 
“Negotiation Period”).  If Seller and Buyer should so agree during the Negotiation Period, a 
memorandum setting forth such agreement shall be prepared and signed by both parties and shall 
be furnished to Escrow Agent.  Escrow Agent shall be entitled to rely on any such memorandum 
and distribute the Initial Escrow funds and/or other property from the Initial Escrow in 
accordance with the terms thereof. 

(ii) If no such agreement has been reached by the end of the 
Negotiation Period, the dispute shall be resolved through an appropriate proceeding before a 
court having jurisdiction over the parties.  A final, non-appealable order of any such court shall 
be binding and conclusive upon the parties to this Agreement, and Escrow Agent shall be 
entitled to act in accordance with such order and make or withhold payments out of the Initial 
Escrow in accordance therewith.   

4. Release of Escrow Fund.  Subject to the following requirements and provided the 
Purchase Agreement is not terminated before Closing, the Initial Escrow shall remain in 
existence from the Escrow Effective Date until the Closing Date (the “Escrow Period”) and, at 
Closing, the Escrow Deposit shall be delivered to Seller and credited to the Purchase Price. 

5. Escrow Agent’s Duties. 

(a) Buyer and Seller acknowledge and agree that Escrow Agent (i) shall not 
be responsible for any of the agreements referred to herein but shall be obligated only for the 
performance of such duties as are specifically set forth in this Agreement and as set forth in any 
additional written escrow instructions which Escrow Agent may receive after the date of this 
Agreement that are signed by an officer of Buyer and an officer of Seller; (ii) shall not be 
obligated to take any legal or other action hereunder which might in its reasonable judgment 
involve expense or liability unless it shall have been furnished with indemnity reasonably 
acceptable to it; and (iii) may rely on and shall be protected in acting or refraining from acting 
upon any written notice, instruction, instrument, statement, request or document furnished to it 
hereunder and reasonably believed by it to be genuine and to have been signed or presented by 
the proper person, and shall have no responsibility for determining the accuracy thereof. 
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(b) Escrow Agent is hereby expressly authorized to disregard any and all 
warnings given by any of the parties hereto or by any other person, excepting only orders or 
process of courts of law and notices from the parties hereto as set forth herein, and is hereby 
expressly authorized to comply with and obey orders, judgments or decrees of any court.  In case 
Escrow Agent obeys or complies with any such order, judgment or decree of any court, Escrow 
Agent shall not be liable to any of the parties hereto or to any other person by reason of such 
compliance, notwithstanding any such order, judgment or decree being subsequently reversed, 
modified, annulled, set aside, vacated or found to have been entered without jurisdiction. 

(c) Escrow Agent shall not be liable in any respect on account of the identity, 
authority or rights of the parties executing or delivering or purporting to execute or deliver this 
Agreement or any documents or papers deposited or called for hereunder. 

(d) Escrow Agent shall not be liable for the expiration of any rights under any 
statute of limitations with respect to this Agreement or any documents deposited with Escrow 
Agent. 

(e) Neither Escrow Agent nor any of its directors, officers or employees shall 
be liable to anyone for any action taken or omitted to be taken by it or any of its directors, 
officers or employees hereunder except in the case of gross negligence, bad faith or willful 
misconduct.  Buyer (the “Indemnifying Party”) covenants and agrees to indemnify Escrow Agent 
and hold it harmless from and against any fee, loss, liability or expense (including reasonable 
attorney’s fees and expenses) (a “Loss”) incurred by Escrow Agent arising out of or in 
connection with the performance of its obligations in accordance with the provisions of this 
Agreement or with the administration of its duties hereunder, unless such Loss shall arise out of 
or be caused by Escrow Agent’s gross negligence, bad faith or willful misconduct; provided, 
however, that the indemnity agreement contained in this Section 5(e) shall not apply to amounts 
paid in settlement of any Loss if such settlement is effected without the consent of Buyer and 
Seller.  Payment for Escrow Agent’s fees and expenses set forth on the fee schedule attached as 
Exhibit A shall be paid by Buyer. 

(f) To the extent that Escrow Agent becomes liable for the payment of any 
taxes in respect of income derived from the investment of funds held or payments made 
hereunder, Escrow Agent shall satisfy such liability to the extent possible from the Initial 
Escrow.  The Indemnifying Party agrees to indemnify and hold Escrow Agent harmless from and 
against any taxes, additions for late payment, interest, penalties and other expenses, that may be 
assessed against Escrow Agent on any payment or other activities under this Agreement unless 
any such tax, addition for late payment, interest, penalty or other expense shall arise out of or be 
caused by the actions of, or a failure to act by, Escrow Agent. 

(g) Escrow Agent may resign at any time upon giving at least 30 days’ written 
notice to Buyer and Seller; provided, however, that no such resignation shall become effective 
until the appointment of a successor escrow agent, which shall be accomplished as follows:  
Buyer and Seller shall use their best efforts to mutually agree upon a successor agent within 30 
days after receiving such notice.  If the parties fail to agree upon a successor escrow agent within 
such time, Buyer with the consent of Seller, which shall not be unreasonably withheld, shall have 
the right to appoint a successor escrow agent; provided that such successor escrow agent shall be 



 5 

a third party unaffiliated with either Seller or Buyer.  The successor escrow agent selected in the 
preceding manner shall execute and deliver an instrument accepting such appointment and it 
shall thereupon be deemed the Escrow Agent hereunder and it shall without further acts be 
vested with all the estates, properties, rights, powers, and duties of the predecessor Escrow Agent 
as if originally named as Escrow Agent.  If no successor escrow agent is named, Escrow Agent 
may apply to a court of competent jurisdiction for the appointment of a successor escrow agent.  
Thereafter, the predecessor Escrow Agent shall be discharged from any further duties and 
liabilities under this Agreement.  The provisions of Sections 5(e) and 5(f) shall survive the 
resignation or removal of Escrow Agent or the termination of this Agreement. 

6. Fees, Expenses and Taxes.  Buyer agrees to pay or reimburse Escrow Agent for 
its normal services hereunder in accordance with the fee schedule attached hereto as Exhibit A.  
The Escrow Agent shall be entitled to reimbursement upon 30 days’ written notice for all 
expenses incurred in connection with Sections 5(e) and 5(f) above, and payment of any legal fees 
and expenses incurred by the Escrow Agent in connection with the resolution of any claim by 
any party hereunder.  Taxes incurred with respect to the earnings of the Initial Escrow and 
payments made hereunder shall be borne by the party to whom such earnings are distributed (or 
to be distributed) or to whom such payment is made. 

7. Miscellaneous. 

(a) Amendments and Waivers.  Any term of this Agreement may be amended 
or waived with the written consent of all of the parties or their respective successors and assigns.  
Any amendment or waiver effected in accordance with this Section 7(a) shall be binding upon 
the parties and their respective successors and assigns. 

(b) Successors and Assigns.  The terms and conditions of this Agreement 
shall inure to the benefit of and be binding upon the respective successors and assigns of the 
parties.  Nothing in this Agreement, express or implied, is intended to confer upon any party 
other than the parties hereto or their respective successors and assigns any rights, remedies, 
obligations, or liabilities under or by reason of this Agreement, except as expressly provided in 
this Agreement. 

(c) Governing Law; Jurisdiction.  This Agreement and all acts and 
transactions pursuant hereto and the rights and obligations of the parties hereto shall be 
governed, construed and interpreted in accordance with the laws of the Commonwealth of 
Pennsylvania, without giving effect to principles of conflicts of law.  Each of the parties to this 
Agreement consents to the exclusive jurisdiction and venue of the courts of the state and federal 
courts of Pennsylvania. 

(d) Counterparts.  This Agreement may be executed in two or more 
counterparts, each of which shall be deemed an original and all of which together shall constitute 
one instrument. 

(e) Titles and Subtitles.  The titles and subtitles used in this Agreement are 
used for convenience only and are not to be considered in construing or interpreting this 
Agreement. 
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(f) Notices.  Any notice required or permitted by this Agreement shall be in 
writing and shall be deemed sufficient upon receipt, when delivered personally or by courier, 
overnight delivery service or confirmed facsimile, if such notice is addressed to the party to be 
notified at such party’s address or facsimile number as set forth below, or as subsequently 
modified by written notice. 

(i) If to Buyer, then to: 
 
Max Media of Pennsylvania LLC 
900 Laskin Road 
Virginia Beach, Virginia  23451 
Telecopy Number:  (757) 437-0034 
Attn:  A. Eugene Loving, Jr. 

 
with a copy, given in the manner prescribed above, to: 

 
Williams Mullen 
222 Central Park Avenue 
Suite 1700 
Virginia Beach, Virginia  23462 
Telecopy Number:  (757) 473-0395 
Attn:  Thomas R. Frantz, Esquire 

 
(ii) If to Seller then to: 

 
Sunair Communications, Inc.  

    B-98 Broadcasting, Inc. 
Radio Friendz, Inc. 
P.O. Box 90 

    Selinsgrove, PA  17870-0090 
    Telecopy Number:  (___) ____________ 

 
Attn: Mr. Dave Bernstein 
 
with a copy, given in the manner prescribed above, to: 
 

    Edward G. Mihalik, Jr. 
    22 North Market Street 
    Selinsgrove, PA  17870 

Telecopy Number:  (570) 374-6917 
 

 
(iii) If to Escrow Agent then to: 

 
Lawyers Title Insurance Corporation 
101 W. Main Street, Suite 1100 
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World Trade Center, East Lobby 
Norfolk, Virginia  23510 
Telecopy Number:  (757) 321-8189 
Attn:  Douglass W. Dewing or Donna Rae Webster 
 

(g) Severability.  If one or more provisions of this Agreement are held to be 
unenforceable under applicable law, then (i) such provision shall be excluded from this 
Agreement, (ii) the balance of the Agreement shall be interpreted as if such provision were so 
excluded and (iii) the balance of the Agreement shall be enforceable in accordance with its 
terms. 

(h) Entire Agreement.  Except as set forth in the Purchase Agreement, this 
Agreement constitutes the entire agreement between such parties pertaining to the subject matter 
hereof, and merges all prior negotiations and drafts of the parties with regard to the transactions 
contemplated herein.  Any and all other written or oral agreements existing between the parties 
hereto regarding such transactions are expressly canceled. 

(i) Advice of Legal Counsel.  Each party acknowledges and represents that, 
in executing this Agreement, it has had the opportunity to seek advice as to its legal rights from 
legal counsel and that the person signing on its behalf has read and understood all of the terms 
and provisions of this Agreement.  This Agreement shall not be construed against any party by 
reason of the drafting or preparation thereof. 

(j) Tax Forms.  All entities entitled to receive interest or other payments from 
the Escrow Deposit will provide the Escrow Agent with all forms or documents as may be 
legally required by any governmental authority including, without limitation, if so legally 
required, a W-9 or W-8 IRS tax form before the disbursement of interest. 

 
[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties have executed this Earnest Money Escrow 
Agreement as of the date first above written. 
  

SELLER: 
 

      SUNAIR COMMUNICATIONS, INC. 
 
 

 By:__________________________________ 
 
Its:__________________________________ 

 
  
 B-98 BROADCASTING, INC.  

 
 
By:__________________________________  
 
Its:__________________________________ 
 
RADIO FRIENDZ, INC. 
 
 
By:__________________________________  
 
Its:__________________________________ 
 
BUYER: 

 
MAX MEDIA OF PENNSYLVANIA LLC 

 
 

By:_________________________________ 
David Wilhelm, Assistant Secretary and 
Vice President   

 
 
MMP LICENSE LLC 

 
 

By:_________________________________ 
David Wilhelm, Assistant Secretary and 
Vice President 
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ESCROW AGENT: 
 

LAWYERS TITLE INSURANCE    
 CORPORATION 
 
 

By:_________________________________ 
 
 Its:_________________________________ 
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EXHIBIT A 

 
FEE SCHEDULE 

 
 
To open, administer and close an interest bearing ("Money Market")  
account at Wachovia Bank, Norfolk, Virginia      $100 
 
As a prerequisite to opening any interest bearing account, the Escrow Agent 
must receive a completed W-9 form from the party to whom the interest will 
initially be credited. 
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