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W
e have before us the P

etition for R
econsideration (P

etition) filed by S
acram

ento B
icycle

K
itchen (S

B
K

), requesting reconsideration of the dism
issal' of its application to m

odify the facilities
(M

od A
pplication) of S

tation K
B

Q
S

-L
P

, S
acram

ento, C
alifornia (S

tation).2 F
or the reasons set forth, w

e
deny the P

etition.

B
ack

grou
n

d
. S

B
K

filed an application for a construction perm
it for the S

tation during the 2013
L

P
F

M
 filing w

indow
, proposing to operate on C

hannel 255. In the P
erm

it A
pplication, S

B
K

 requested a
second-adjacent channel w

aiver w
ith regard to S

tation K
R

X
Q

, S
acram

ento, C
alifornia.4 O

n O
ctober 27,

2014, the M
edia B

ureau (B
ureau) issued S

B
K

 a construction perm
it (P

erm
it) for the S

tation w
ith an

expiration date of O
ctober 27, 2017. T

hree days prior to the expiration of the P
ennit, S

B
K

 filed an
application to m

odify the P
erm

it by proposing a new
 transm

itter site.5 T
he B

ureau granted this
application on O

ctober 27, 2017, and on O
ctober 30, 2017, S

B
K

 filed a covering license application for
the S

tation, w
hich the B

ureau granted on N
ovem

ber 6, 2017.6 S
B

K
 subm

itted a request for S
ilent S

pecial
T

em
porary A

uthority on January 3, 2018, explaining that the S
tation w

as receiving interference from
 co-

channel F
M

 T
ranslator K

255C
L

.7

S
B

K
 filed the M

od A
pplication on January 17, 2018, proposing to change S

tation operation to
C

hannel 298 and m
ove the transm

itter to a new
 site 8.9 kilom

eters from
 its current site,' and included a

'S
acram

ento B
icycle K

itchen,
L

etter O
rder (M

B
 M

ay 31, 2018)
(D

ism
issal L

etter).

2
SB

K
 filed the P

etition on June 4,2018, and an am
endm

ent to the M
od A

pplication, w
hich includes the sam

e
technical narrative provided in the Petition, on that sam

e day.

See
File N

o. B
N

PL
-2013 11 15A

A
C

 (Perm
it A

pplication).

"Id.
at A

ttach. 11.
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L
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B
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 filed a request to extend its silent authority on A
ugust 14, 2018. File N
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L
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-20 1808 14A
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the public interest because the S
tation w

ould have to resum
e broadcasting-and thus cause interference to

K
255C

L
-in order to prevent its license from

 autom
atically expiring pursuant to S

ection 312(g) of the
C

om
m

unications A
ct of 1934, as am

ended.22

D
iscussion. T

he C
om

m
ission w

ill consider a petition for reconsideration only w
hen the

petitioner show
s either a m

aterial error in the C
om

m
ission's original order or raises additional facts not

know
n or existing at the tim

e of the petitioner's last opportunity to present such m
atters.23 SB

K
 has failed

to m
eet this burden.

A
s noted in the

D
ism

issal L
etter

the R
ules m

ay be w
aived only for good cause show

n.24 T
he

C
om

m
ission m

ust give w
aiver requests "a hard look," but an applicant for w

aiver "faces a high hurdle
even at the starting gate"25 and m

ust support its w
aiver request w

ith a com
pelling show

ing.26
W

aiver is
appropriate only if both: (1) special circum

stances w
arrant a deviation from

 the general rule; and (2) such
deviation better serves the public interest.27

W
e affirm

 the finding in the
D

ism
issal L

etter
that S

B
K

 has not presented special circum
stances

w
arranting a w

aiver. T
he factors S

B
K

 has identified: interference from
 a second-adjacent station,

interference from
 a co-channel station, and lim

ited tow
er availability w

ithin its financial m
eans are not

factors unique to S
B

K
, but are com

m
on to m

any L
P

F
M

 stations, particularly those located in m
ajor

m
etropolitan areas such as S

acram
ento.

M
oreover, w

e note that K
255C

L
 w

as issued a construction
perm

it for its current licensed facility in M
arch of 2013, w

ell before S
B

K
 filed the P

erm
it A

pplication.28
T

hus, S
B

K
 should have been aw

are that the S
tation could receive interference from

 K
255C

L
, but

nonetheless chose to file the P
erm

it A
pplication specifying operation on C

hannel
255.

W
e note that the

C
om

m
ission "caution[ed] L

P
F

M
 applicants against using this technical flexibility [of second adjacent

channel w
aivers] to lim

it the already sm
all service areas of L

P
F

M
 stations to such an extent that, w

hile
their L

P
F

M
 applications are grantable, the L

P
F

M
 stations w

ill not be viable."29 T
hus, the burden w

as on
S

B
K

 to ensure that its technical proposal w
as viable. A

ccordingly, w
e deny the P

etition. °

22 Petition at 4 (citing 47 U
.S.C

. 312(g)).

23 47 C
FR

 § 1.106(c);
W

W
IZ

, Inc.,
M

em
orandum

 O
pinion and O

rder, 37 FC
C

685,
686, para. 2 (1964),

aff'd sub
nom

. L
orain Journal C

o. v. F
C

C
, 351

F.2d 824 (D
.C

. C
ir. 1965),

cert. denied,
397 U

.S. 967 (1966);
D

avis &
 E

lkins
C

oil.,
M

em
orandum

 and O
rder, 26 FC

C
 R

cd
15555, 15556,

para.
5

(M
B

 2011).
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C
F

R
 1

.3
.

25
W

A
IT

R
adio v. FC

C
,

418 F.2d 1153, 1157 (D
.C

. C
ir. 1969) (subsequent history om

itted).
26

G
reater M

edia R
adio C

o., Inc.,
M

em
orandum

 O
pinion and O

rder, 15 FC
C

 R
cd 7090 (1999) (citing

Stoner B
road.

Sys., Inc.,
M

em
orandum

 O
pinion and O

rder, 49 FC
C

 2d 1011, 1012 (1974)).

27N
eorkIP

 L
L

C
 v. F

C
C

,
548 F.3d 116, 125-128 (D

.C
. C

ir. 2008);
N

ortheast C
ellular T

el. C
o. v. F

C
C

,
897 F.2d

1164, 1166 (D
.C

. C
ir. 1990).

28See
File N
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-20130327A
G

M
.

29
C

reation of a L
ow

 P
ow

er R
adio Service,

Fifth O
rder on R

econsideration and Sixth R
eport and O

rder, 27 FC
C

 R
cd

15402, 15430, para. 80 (2012).

°
A

lthough the B
ureau m

ay have granted w
aivers of Section 73.870(a) in the past, these unpublished actions are not

binding precedent.
N

orth T
exas M

edia, Inc. v. FC
C

,
778 F.2d 28, 33 (D

.C
. C

ir.
1985);

47 C
FR

 § 0.445(t).
A

dditionally, the w
aivers in question involved different factual situations. Forem

ost, the w
aivers granted to K

V
B

E
-

L
P

, K
T

Q
A

-L
P

, and W
A

O
M

-L
P

 did not involve m
oves to non-adjacent channels. T

he w
aiver requests granted to

K
V

B
E

-L
P and K

T
Q

A
-L

P involved applications to m
odify initial construction perm

its in order to accom
m

odate
initial licensing; here, in contrast, K

B
Q

S-L
P

 has already been licensed at its initial site. Finally, W
A

O
M

-L
P

requested a w
aiver on the basis that it had lost its initial transm

itter site due to factors beyond its control and there

3



C
on

clu
sion

.
A

ccordingly, for the reasons discussed above, IT
 IS

 O
R

D
E

R
E

D
 that the P

etition for
R

econsideration filed on June 4, 2018 by S
acram

ento B
icycle K

itchen IS
 D

E
N

IE
D

.

A
lbert S

huldiner
C

hief, A
udio D

ivision
M

edia B
ureau

w
ere no Section 73.870(a) com

pliant sites due to the station's location next to the Stennis Space C
enter B

uffer Z
one

and the H
obolochitto C

reek w
etland area.
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