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SU
M

M
A

R
Y

T
he B

ureau's O
rder of w

hich review
 is hereby sought dism

issed the application of P
ress

C
om

m
unications, L

L
C

 ("P
ress") for m

inor m
odification of the facilities of W

B
H

X
(F

M
). T

he

basis offered by the B
ureau for the dism

issal: P
ress had supposedly failed to protect the "licensed

facilities" of S
tation

W
A

JM
(F

M
).

B
ut, under S

ection
73.3573(f)

of the rules, such protection w
ould have been necessary

only if W
A

JM
(F

M
) had any such "licensed facilities" at the tim

e that P
ress's application w

as

filed. A
s the O

rder itself m
akes abundantly clear, W

A
JM

(F
M

) did
n

ot
have

an
y

"licensed

facilities" at that tim
e. T

o the contrary, its license had expired in June, 2006 - m
ore than four

years before the filing of P
ress's application.

S
ection 307(c)(1) of the C

om
m

unications A
ct expressly and unequivocally lim

its

broadcast licenses to term
s not to exceed eight years. (T

he only exception: if the licensee has

pending an application for renew
al of its license. In the instant case, no such renew

al application

w
as filed until approxim

ately a m
onth

after
P

ress's application w
as filed.) B

y claim
ing that

W
A

JM
(F

M
) retained facilities that w

ere som
ehow

 still "licensed", the B
ureau effectively

extends W
A

JM
(F

M
)'s license from

 1998 (w
hen it had last been renew

ed) to A
ugust, 2010, i.e.,

m
ore than 12 years. T

hat is prohibited by the A
ct.

C
uriously, the B

ureau repeatedly acknow
ledges that W

A
JM

(F
M

) had no license, i.e., no

authority to operate, betw
een June 1, 2006 and S

eptem
ber 29, 2010 (w

hen it w
as granted special

tem
porary authority ("S

T
A

") to operate). Indeed, in a C
onsent D

ecree accom
panying the O

rder,

the B
ureau im

poses a m
onetary penalty on W

A
JM

(F
M

) for unauthorized operation. B
ut if

W
A

JM
(F

M
) w

as not authorized to operate, it could not have "licensed facilities".

(i)



W
hile the B

ureau claim
s in its O

rder that the circum
stances presented here have

previously been addressed "m
any tim

es" by the C
om

m
ission and the B

ureau, that is not true. T
he

B
ureau cites a total of tw

o cases - one from
 the C

om
m

ission, one from
 the B

ureau - neither of

w
hich involves the facts and circum

stances presented here. A
nd review

 of the decisions on

w
hich the B

ureau relies dem
onstrates that they do

n
ot

support the B
ureau's conclusions.

Im
portantly, the precedent relied on by the B

ureau clearly establishes that a late-filed

renew
al application does not extend the station's license period retroactively: during the period

betw
een the license expiration and the eventual grant of authority (w

hether by grant of the late-

filed renew
al or S

T
A

), the station is
n

ot
deem

ed to have had any authority to operate. M
oreover,

the precedent establishes that, w
here a late-filed renew

al application is eventually filed,

acceptance and consideration of that application necessitates w
aivers of otherw

ise applicable

deadlines. B
ut before it can w

aive filing deadlines, the C
om

m
ission is required, under extensive

adm
inistrative and judicial case law

, to determ
ine that tim

ely filing w
as precluded by "unusual or

com
pelling circum

stances" involving "a calam
ity of a w

idespread nature". N
o such

circum
stances w

ere presented here. T
o the contrary, the sole reason offered by W

A
JM

(F
M

) for

its
m

ore-than-four-year lateness in filing its renew
al application as "oversight". T

hat falls far

short of the show
ing required by applicable D

.C
. C

ircuit precedent in such situations.

T
he O

rder also suggests, w
ithout explicitly holding, that P

ress should have requested a

w
aiver relative to a short-spacing (betw

een S
tations W

Z
B

Z
(F

M
) and W

JB
R

-F
M

) that w
ould

supposedly be caused by P
ress's proposal. B

ut P
ress's proposal w

ould
n

ot
create any such short-

spacing. T
o the contrary, W

Z
B

Z
 and W

JB
R

-F
M

 are already authorized to operate at precisely

the sam
e spacing as proposed by P

ress. T
he B

ureau's suggestion that new
 approval need be

requested for spacing has already been approved and is currently approved is arbitrary and

capricious.

(ii)
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P
ursuant to S

ection 1.115 of the C
om

m
ission's R

ules, P
ress C

om
m

unications, L
L

C

("P
ress") hereby seeks review

, by the full C
om

m
ission, of the O

rder, D
A

 15-880, released

O
ctober 9, 2015, by the C

hief, M
edia B

ureau ("B
ureau"). A

 copy of the O
rder is included as

A
ttachm

ent A
 hereto.

In the O
rder, the B

ureau dism
issed P

ress's above-captioned application for m
odification

of S
tation W

B
H

X
 because, according to the B

ureau, that application failed to protect the

"licensed facilities" of S
tation W

A
JIM

(F
M

). B
ut the record plainly establishes - and the O

rder

itself repeatedly confirm
s - that, at the tim

e P
ress filed its application, W

A
JM

(F
M

) had
n

o

licensed facilities at all. In fact,
W

A
JM

(F
M

)'s license had expired m
ore than four years before

P
ress's application w

as filed, and W
A

JM
(F

M
) had taken no steps, either before or after the

expiration, to renew
 its license.' In the absence of any W

A
JM

(F
M

) license, W
A

JM
(F

M
) cannot

be said to have any "licensed facilities", and therefore no basis existed for the dism
issal of

P
ress's application. A

ccordingly, that dism
issal should be reversed and P

ress's application

should be reinstated and granted.2

'It is of no consequence that W
A

JM
(F

M
) eventually did file a license renew

al application. A
s

discussed below
, that application w

as filed long after P
ress's application and w

as, therefore,
barred by the pendency of P

ress's application.

2 T
he O

rder also suggests, w
ithout expressly holding, that P

ress should have requested a w
aiver

of S
ection 73 .207 to justif' short-spacing betw

een first adjacent S
tations W

JB
R

-F
M

 and
W

Z
B

Z
(F

M
). O

rder at ¶7. T
he significance of that suggestion is not clear, but it is in any event

im
m

aterial here because, as discussed below
, in its application P

ress did not propose any change
in the already-authorized spacing betw

een those tw
o stations.
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Q
U

E
ST

IO
N

S P
R

E
SE

N
T

E
D

T
he C

om
m

unications A
ct expressly and unequivocally caps the term

 of a broadcast
license at eight years. T

he sole statutory exception to that cap provides that, pending final
agency action on a license renew

al application, a station's license w
ill be "continue[d]

in effect". 47 U
.S

.C
. §307(c). W

A
JM

(F
M

)'s license term
 that began in 1998 expired as

of June 1, 2006. N
o license renew

al application w
as filed prior to the A

ugust, 2010 filing
of P

ress's application and, therefore, as of A
ugust, 2010 W

A
JM

(F
M

) had no "licensed
facilities".

A
s a result, w

as not the B
ureau's conclusion that P

ress had failed to protect
W

A
JM

(F
M

)'s "licensed facilities" precluded by the A
ct?

W
A

JM
(F

M
)'s 2010 renew

al application w
as barred by the pendency of P

ress's
application under w

ell-established C
om

m
ission cut-off rules. 47 C

.F
.R

. §73.3573(c). F
or

W
A

JM
(F

M
)'s 2010 to be considered at all, m

ultiple rules - including those cut-off rules
and the rule specifying the deadline for filing renew

al applications - w
ould have to have

been w
aived. N

o w
aiver w

as requested and none w
as w

arranted; indeed, the only
explanation offered by W

A
JM

(F
M

) for the m
ore-than-four-year tardiness in its renew

al
application w

as "oversight". In view
 of these factors, w

as not consideration of
W

A
JM

(F
M

)'s 2010 renew
al application barred by the policies and precedents set out in,

e.g.,
N

etw
o

rk
lP

 v
. F

C
C

,
548 F

.3d 116 (D
.C

. C
ir. 2008)?

T
o the extent that the m

atter of the W
Z

B
Z

/W
JB

R
-F

M
 spacing m

ay be deem
ed,

arg
u

en
d

o
,

m
aterial hereto - and the O

rder does not indicate that it is in fact m
aterial -

w
as not the B

ureau's suggestion that a w
aiver request w

as necessary m
istaken in view

 of
the fact that P

ress did not propose any m
aterial change in the already-authorized spacing

betw
een those tw

o stations?

F
A

C
T

O
R

S W
A

R
R

A
N

T
IN

G
 C

O
M

M
ISSIO

N
 C

O
N

SID
E

R
A

T
IO

N

C
om

m
ission consideration is w

arranted because the B
ureau's O

rder conflicts w
ith the

C
om

m
unications A

ct, the C
om

m
ission's rules and w

ell-established precedent of both the
C

om
m

ission and the U
.S

. C
ourt of A

ppeals for the D
istrict of C

olum
bia C

ircuit.

R
E

SP
E

C
T

S IN
 W

H
IC

H
 T

H
E

 B
U

R
E

A
U

'S A
C

T
IO

N
 SH

O
U

L
D

 B
E

 C
H

A
N

G
E

D

T
he B

ureau's action should be reversed: the renew
al of W

A
JM

(F
M

)'s (supposed) license
should be rescinded, the W

A
JM

(F
M

) license renew
al applications should be dism

issed,
and P

ress's application should be reinstated and granted.
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BA
C

K
G

R
O

U
N

D

T
his case involves tw

o applications: P
ress's application (w

hich proposes m
inor

m
odifications to its ow

n facilities and those of S
tation W

H
B

X
(F

M
)); and W

A
JM

(F
M

)'s, w
hich

proposes, in effect, reinstatem
ent and renew

al of the expired W
A

JM
(F

M
) license.

P
ress's application w

as filed on A
ugust 27, 2010. T

he B
ureau claim

s that P
ress's

application w
as barred because it failed to protect the "licensed facilities" of W

A
JM

(F
M

). B
ut

that could not have been the case because as of A
ugust 27, 2010, W

A
JM

(F
M

) had no licensed

facilities.W
A

JM
(F

M
)'s license had, by its express term

s, expired on June 1, 2006, m
ore than four

years earlier. A
n application br renew

al of that license had been due no later than F
ebruary 1,

2006, but no such application had been filed. A
s a result, as of A

ugust 27, 2010, W
A

JM
(F

M
)

had no authority of any kind to operate, a fact w
hich the O

rder itself repeatedly and expressly

confirm
s.3W

A
JM

(F
M

) did eventually file for renew
al of its license, approxim

ately one m
onth

after

the filing of P
ress's application.4 B

y that tim
e, how

ever, P
ress's application had been filed and

had secured "cut-off' protection under S
ection

73.3573(f).
T

o the extent that, as the O
rder

indicates, the
W

A
JM

(F
M

) renew
al application w

as m
utually exclusive w

ith P
ress's application,

S
ee

O
rder at, e.g., ¶3 (W

A
JM

(F
M

) "engag[ed] in unauthorized operation of the S
tation after its

authorization had expired"); C
onsent D

ecree at n.29 (W
A

JM
(F

M
)'s "license expired on June 1,

2006") and ¶3 (W
A

JM
(F

M
) "continued to operate ... after the S

tation's license had expired in
violation of S

ection 301 of the A
ct").

C
onfirm

ing the fact that the station w
as, at that tim

e, w
ithout authority to operate,

sim
ultaneously w

ith its late-filed renew
al application W

A
JM

(F
M

) requested special tem
porary

authority ("S
T

A
") to operate.

S
ee

F
ile N

o. B
L

S
T

A
-20100921A

A
P

. F
urther confirm

ing that such
S

T
A

 w
as necessary to perm

it continued operation of the station - and, therefore, that the station
otherw

ise had no authority to operate at that tim
e - the B

ureau granted W
A

JM
(F

M
)'s request.
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the pendency of P
ress's application barred acceptance and consideration of the W

A
JM

(F
M

)

application, not vice versa.

A
R

G
U

M
E

N
T

I.

	

Introduction

T
he C

om
m

ission's longstanding "cut-off' rules provide that an F
M

 station proposing

m
inor m

odifications of its facilities is entitled to protection against later-file m
utually exclusive

applications. S
ection

73.3573(f).
P

ress's application proposed such m
odifications and w

as,

therefore, entitled to such "cut-off' protection as of the day it w
as filed. T

he B
ureau's O

rder

effectively vitiates that protection by according W
A

JM
(F

M
)'s later-filed application preclusive

priority over P
ress's application. T

his the B
ureau m

ay not do.

P
resum

ably recognizing the im
perm

issibility of granting such priority to a later-filed

m
utually exclusive application, the B

ureau attem
pts to justify its action w

ith the follow
ing

confounding verbiage:

the C
om

m
ission has ... found that, in the case of late-filed license renew

al applications,
w

aivers of these rules
[5]

are w
arranted in the instant circum

stances for the lim
ited

purpose of accepting and acting on the station's license renew
al application. B

ecause
longstanding and clear C

om
m

ission precedent dictates that w
e are to process

[W
A

JM
(F

M
)'s] 2010 and 2014 R

enew
al A

pplications, the technical proposal in the P
ress

A
pplication w

as required to protect the S
tation's licensed facilities under S

ection 73 .207
of the R

ules.

O
rder at ¶6 (footnotes om

itted). T
his series of not-entirely-accurate

n
o

n
 seq

u
itu

rs
reflects the

totality of the B
ureau's rationale for dism

issing P
ress's application. W

hile that rationale is far

from
 clear, it appears to reduce to the m

ind-bending notion that, because W
A

JM
(F

M
) eventually

T
he term

 "these rules" is not defined or otherw
ise explained in the O

rder, but it presum
ably

refers to,
in

ter a/ia,
the deadline for filing renew

al applications and the cut-off provision of
Section 73.3

573(f).
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filed a renew
al application, until that application finally w

alked in the door, W
A

JM
(F

M
)

retained "licensed facilities" that precluded P
ress's application and thus opened the door for

consideration of W
A

JM
(F

M
)'s later-filed renew

al application.

T
his "reasoning", such as it is, is fatally flaw

ed on m
ultiple levels.

II.

	

T
he notion that W

A
JM

(F
M

) had "licensed facilities" as of A
ugust

27,
2010 is strictly prohibited by the C

om
m

unications A
ct.

In exceptionally clear,
m

an
d

ato
ry

,
language, C

ongress has expressly directed that

[e]ach license granted for the operation of a broadcasting station
sh

all b
e

for a term
 of

n
ot to exceed

 8 years.

47 U
.S

.C
. §307(c)(1) (em

phasis added). T
he A

ct specifies only one circum
stance in w

hich a

license m
ight extend for m

ore than eight years: S
ection 307(c)(3) provides that, w

here a licensee

has filed an application for renew
al of its license, the license rem

ains in effect until the

C
om

m
ission has acted on the application.

In the instant case, it is undisputed that: (a) the license of S
tation W

A
JM

(F
M

) expired in

June, 2006 after an eight-year term
 (having last been renew

ed in 1998); and (b) no application to

renew
 that license w

as filed until S
eptem

ber, 2010, m
ore than four years later. A

s a result,

S
ection 307(c)(1) flatly bars any claim

 that W
A

JM
(F

M
)'s license rem

ained viable in any sense

betw
een June 1, 2006 and A

ugust 27, 2010, because that w
ould entail a license term

 exceeding

eight years.

T
he O

rder does not expressly address this statutory im
pedim

ent. Instead, it cites a total of

tw
o cases in w

hich, according to the B
ureau, "the C

om
m

ission and the B
ureau have considered

and addressed this issue m
any tim

es". O
rder at ¶6. A

s discussed below
, that assertion is far from

accurate. B
ut even if the C

om
m

ission had som
ehow

 "considered and addressed" these
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circum
stances, that w

ould in any event be im
m

aterial to the extent that the result w
as a license

term
 exceeding eight years.

W
hen C

ongress has given an agency express direction, the agency m
ay not veer from

 that

direction: an "agency m
ust give effect to the unam

biguously expressed intent of C
ongress".

C
hevron U

S
.A

., Inc. v. N
atural R

esources D
efense C

ouncil, Inc.,
467 U

.S
. 837, 842 (1984). In

	

other w
ords, regardless of w

hether or not the C
om

m
ission m

ay have "considered" or "addressed"

such questions in the past, the statutory m
andate rem

ains clear and unequivocal, and the

C
om

m
ission is bound to com

ply w
ith that m

andate.

S
ection 307(c)(1) reflects C

ongress's unam
biguous intent - stated in m

andatory term
s -

that broadcast licenses "shall" not exceed eight years. A
s a result, the C

om
m

ission cannot take

any action that w
ould effectively extend the W

A
JM

(F
M

) license beyond eight years absent a

pending renew
al application. O

nce W
A

JM
(F

M
)'s eight-year term

 expired as of June 1, 2006, it

did not - and could not, consistently w
ith the statute - exist. A

nd w
ithout a license, there can be

no "licensed facilities".

T
he O

rder attem
pts no explanation as to how

, in view
 of S

ection 307(c)(1), W
A

JM
(F

M
)

m
ight perm

issibly be deem
ed to have had any "licensed facilities" as of A

ugust 27, 2010.

III.
T

he O
rder itself confirm

s that W
A

JM
(F

M
) had no license as of

A
ugust

27, 2010.

O
ddly, w

hile the B
ureau insists that W

A
JM

(F
M

) had "licensed facilities" w
hich P

ress

w
as obligated to protect in its application, the B

ureau glaringly contradicts itself on that point.

B
oth the O

rder and the accom
panying C

onsent D
ecree m

ake abundantly clear that W
A

JM
(F

M
)'s

operation betw
een June 1, 2006 and S

eptem
ber 29, 2010 w

as "unauthorized".
See

Footnote 3,

supra.

p
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T
he difficulty of the B

ureau's position is obvious. H
aving determ

ined that W
A

JM
(F

M
)'s

operation w
as "unauthorized" - and having fined W

A
JM

(F
M

) for engaging in "unauthorized

operation" - the B
ureau cannot legitim

ately claim
 that W

A
JM

(F
M

) had any "licensed facilities".

A
fter all, the notion of "licensed facilities" connotes that the station w

as not m
erely authorized,

but form
ally licensed.

N
eedless to say, the B

ureau does not even acknow
ledge, m

uch less attem
pt any

explanation of, its self-contradiction.

T
he B

ureau's position here is further aggravated by the fact that, by letter dated

S
eptem

ber 29, 2010, the B
ureau granted W

A
JM

(F
M

) an S
T

A
 to operate "w

ith the facilitiesfor

w
hich the license expired oii June 1, 2006."

L
etter to M

s. A
ngela B

row
n from

 P
eter H

. D
oyle,

dated S
eptem

ber 29, 2010 (em
phasis added). A

gain, the B
ureau has dem

onstrated its ow
n

recognition of the undeniable fact that W
A

JM
(F

M
)'s license had expired in June, 2006, and that,

betw
een then and S

eptem
ber 29, 2010, the station had no authorization at all.

A
gain to state the obvious, w

ithout a license, there can be no "licensed facilities".

IV
.

	

T
he

tw
o

cases on w
hich the B

ureau O
rder relies do not support the

B
ureau's position.

In the O
rder the B

ureau alludes repeatedly to the supposed notion that the C
om

m
ission

and the B
ureau have - "m

any tim
es" in "longstanding and clear" precedent - addressed the issue

supposedly6 posed by P
ress. O

rder, ¶6. In support of that claim
 the B

ureau cites a total of tw
o

6
A

ccording to the O
rder, P

ress's position is that W
A

JM
(F

M
))'s "license cannot be renew

ed
because it expired before the 2010 R

enew
al A

pplication w
as filed." O

rder, ¶6. T
hat plainly

m
isstates P

ress's position. P
ress has not argued and is not arguing that a license w

hich has been
allow

ed to expire m
ay never be resurrected (although any attem

pt at such resurrection is
necessarily subject to,

inter
a/ia, the statutory and judicial lim

itations described herein). R
ather,

P
ress is arguing that such resurrection m

ay not occur under the circum
stances presented here,
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cases:
D

iscussion R
adio Incorporated,

19 F
C

C
 R

cd 7433 (2004) and
S

uperior C
om

m
unications,

22 F
C

C
 R

cd 16634 (M
edia B

ureau 2007). N
either of those decisions supports the B

ureau's

action here. Indeed, in significant respects they contradict it.

In
D

iscussion R
adio,

a licensee had failed to file a tim
ely license renew

al application and

its license had expired. T
he licensee eventually filed a renew

al application, w
hich the B

ureau

accepted and granted. O
n review

, the full C
om

m
ission acknow

ledged that the B
ureau's actions

necessarily entailed w
aiver of S

ection
73.3539 (i.e.,

the deadline for renew
al applications), and it

affirm
ed that w

aiver "for the lim
ited purpose of accepting and acting on" the late-filed license

application.
D

iscussion R
adio,

¶14. T
he case includes no discussion w

hatsoever of the eight-year

statutory
lim

it on licenses. R
ather, the C

om
m

ission clarified that, w
hile it w

ould renew
 the

licensee going forw
ard, that action w

as
not

retroactive: that is, the C
om

m
ission pointedly

em
phasized that the licensee should and w

ould be penalized for unauthorized operation. In other

w
ords, the licensee could not be deem

ed to have held a license continually for longer than eight

years, notw
ithstanding the w

aiver. T
hus, the C

om
m

ission tacitly acknow
ledged the statutory bar

against m
ore-than-eight-year licenses.

Im
portantly,

D
iscussion R

adio
does

not
address how

 a late-filed renew
al application

should be processed vis-ã-vis an earlier-filed application for facilities m
utually exclusive w

ith

the expired license. S
o

D
iscussion R

adio
doesn't even com

e close to addressing the issues here.

S
uperior

is sim
ilarly unsupportive of the O

rder. In
S

uperior,
the B

ureau acknow
ledged

the eight-year lim
it on licenses, but then offered the

non sequitur
observation that the statute

"does not forbid the C
om

m
ission from

 accepting a renew
al application filed after the station's

i.e.,
w

here such resurrection w
ould override the "cut-off' protection to w

hich an intervening
m

odification application is entitled.
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license has expired." W
hile that observation m

ay be true, it does not address the status of the

station's license betw
een expiration and the acceptance of a post-expiration renew

al application.

C
loser review

 of S
uperior

reveals that it actually supports P
ress here.

In
S

uperior,
a licensee ("B

loom
field") had failed to file a tim

ely renew
al application. O

n

the date of B
loom

field's license expiration, another licensee ("S
uperior") proposed a

m
odification of its ow

n license that w
as m

utually exclusive w
ith B

loom
field' s previously

licensed facilities. L
ess than three w

eeks later, B
loom

field filed a renew
al application. S

uperior

argued that, because the S
uperior m

odification proposal had been filed after B
loom

field's license

had expired, S
uperior's application w

as entitled to processing priority over B
loom

field's later-

filed renew
al application.

T
he B

ureau disagreed because B
loom

field had "filed its application for renew
al w

ithin 30

	

days of the expiration of its license, and thus the expiration of its license w
as not 'final'."

"B
ecause the expiration of the [B

loom
field] license w

as not final",
the B

ureau explained,

B
loom

field's renew
al application w

as entitled to priority over S
uperior's m

utually exclusive

application.
S

uperior,
p.3 (em

phasis added).

T
he plain m

eaning of the B
ureau's

S
uperior

holding is that, had B
loom

field's renew
al

application been filed m
ore than 30 days after license expiration, then the expiration w

ould have

been "final" and S
uperior's application w

ould have been entitled to priority. In the instant case,

of course, the W
A

JM
(F

M
) renew

al application w
as filed w

ell beyond 30 days after the

expiration of its license - in fact, it w
as filed

m
ore than four years

after expiration. S
o under the

apparent holding in
S

uperior,
the expiration of the W

A
JM

(F
M

) license had becom
e "final" long
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before P
ress filed its application and, accordingly, P

ress's application w
as entitled to cut-off

protection.7

A
nd, as in

D
iscussion R

adio,
the B

ureau in
S

uperior
held that the licensee w

ould in any

event be sanctioned for "unauthorized operation", confirm
ing again that, even if a late-filed

renew
al application w

ere to be accepted, the station w
ould still have been w

ithout a license

betw
een its expiration date and the eventual filing and/or grant of the application.

In sum
, nothing in either

S
uperior

or
D

iscussion R
adio

affords the C
om

m
ission any

justification for ignoring, or any discretion to ignore, the eight-year lim
it on broadcast licenses

im
posed by C

ongress. W
A

JM
(F

M
) sim

ply did not exist w
hen P

ress's above-captioned

application w
as filed, and the later-filed W

A
JM

(F
M

) renew
al application cannot be deem

ed an

im
pedim

ent to grant of P
ress's application.

V
.

	

W
aiver of applicable filing deadline w

ould be inconsistent w
ith w

ell-
established C

om
m

ission and judicial precedent.

A
n essential, albeit unarticulated, elem

ent of the B
ureau's action is that W

A
JM

(F
M

) w
as

entitled to a w
aiver of,

inter alia,
the deadline im

posed by S
ection 73.3539 for filing its renew

al

' It should be noted that the notion of a license expiration becom
ing "final" only after the

passage of 30 days follow
ing the actual expiration date appears to be a contrivance developed by

the B
ureau solely for the purpose of resolving the

S
uperior

m
atter. T

he B
ureau's decision there

cites no authority - in the A
ct, the rules or the caselaw

 - in support of that notion, and it does not
appear that the B

ureau (or the C
om

m
ission, or anyone else, for that m

atter) has seen fit to rely on
S

uperior
in any other reported decisions, according to a search on L

exis. L
ogically, of course, a

license expires w
hen its expiration date passes and no renew

al application is pending; no 30-day
w

aiting period - or
any

extension of a license term
 beyond the statutorily-m

andated eight-year
lim

it - w
ould appear called for, or perm

issible under S
ection 307(c)(1) of the A

ct.

B
ut even if w

e accept the B
ureau's generous assertion that a license som

ehow
 rem

ains alive for
another 30 days post-expiration, that does not help W

A
JM

(F
M

) here: even w
ith that 30-day

period grace period, its license had been dead for m
ore than four years w

hen P
ress filed its

application.
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application. H
aving m

issed that deadline (by m
ore than four years), W

A
JM

(F
M

) could not

expect its 2010 renew
al application even to get in the door, m

uch less get processed, w
ithout

such a w
aiver.

S
ee, e.g., D

iscussion R
adio

at ¶14. T
he prior filing of the P

ress application

aggravates W
A

JM
(F

M
)'s situation in this regard considerably, because any w

aiver of the

renew
al deadline w

ould perforce have to be m
ade on a

nunc pro tune
basis in order to create the

fiction that the late-filed renew
al application w

as entitled to priority over P
ress's earlier-filed

application.

B
ut the C

om
m

ission is significantly constrained w
hen w

aivers of filing deadlines are

concerned. T
he U

.S
. C

ourt olA
ppeals for the D

istrict of C
olum

bia C
ircuit - quoting a standard

announced by the C
om

m
ission itself- has held that C

om
m

ission-im
posed filing deadlines m

ay

be w
aived only under "unusual or com

pelling circum
stances" involving "a calam

ity of a

w
idespread nature that even the best of planning could not have avoided, such as an earthquake

or a cityw
ide pow

er outage w
hich brings transportation to a halt."

M
eredith/N

ew
 H

eritage

S
trategic P

artners, L
.P

.,
9 F

C
C

 R
cd 6841, 6842 ¶6 (1994),

cited in N
elw

orklP
 v. F

C
c,

548 F.3d

116, 126 (D
.C

. C
ir. 2008). T

he C
ourt has repeatedly "discourage[d] the C

om
m

ission from

entertaining late-filed pleadings 'in the absence of extrem
ely unusual circum

stances."
B

D
PC

S,

Inc. v. F
C

C
, 351

F
.3d 1177, 1184 (D

.C
. C

ir. 2003)
(quoting 21st C

entury T
elesis Joint V

enture v.

F
C

C
,

318 F
.3d 192, 200 (D

.C
. C

ir. 2003)).
S

ee generally N
etw

ork IP
, supra.8

H
ere, the sole reason offered by W

A
JM

(F
M

) for its failure to file a tim
ely renew

al

application w
as som

e unspecified "adm
inistrative oversight".

See
F

ile N
o. B

R
E

D
-

8
"A

d hoc departures from
 [an agency's established filing deadlines], even to achieve laudable

aim
s, cannot be sanctioned, for therein lie the seeds of destruction of the orderliness and

predictability w
hich are the hallm

arks of law
ful adm

inistrative action." 548 F
.3d at 127 (quoting

R
euters L

td. v. F
C

C
,

781 F
.2d 946, 950-51 (D

.C
. C

ir. 1986)).
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2010092 1A
A

N
, E

xhibit 6. U
nder no stretch of the im

agination could that justify a w
aiver of the

filing deadline for W
A

JM
(F

M
)'s renew

al application in light of the governing D
.C

. C
ircuit

precedent. In its pleadings to the B
ureau, P

ress cited
N

etw
orklP

and other, sim
ilar, cases to

dem
onstrate that, under the circum

stances presented here, no basis exists for acceptance of the

late-filed
W

A
JM

(F
M

) renew
al application. T

he fact that such acceptance w
ould (in the B

ureau's

view
) result in the dism

issal of P
ress's application underscored the im

perm
issibility of such

acceptance. P
erhaps because it had no adequate response to that argum

ent, the B
ureau has

chosen sim
ply to ignore it in the O

rder: neither
N

etw
orklP

nor any of its related cases are even

m
entioned, m

uch less substantively addressed, in the O
rder. R

egardless of that regrettably

struthious approach, the fact rem
ains that the w

aiver of S
ection 73.3539 im

plicit in the B
ureau's

action cannot be sustained under
N

etw
orklP

.

V
I.

N
o short-spacing w

aiver w
as required w

ith respect to W
Z

B
Z

/W
JB

R
.

T
he O

rder also alludes to the supposed need to request a w
aiver w

ith respect to the short-

spacing betw
een the proposed operation of S

tation W
Z

B
Z

(F
M

) on C
hannel 259A

 and the

existing operation of S
tation W

JB
R

-F
M

 on first-adjacent C
hannel 258A

.
See

O
rder at

¶7.
B

ut

any w
aiver that m

ight be required w
as granted long ago.

It is essential to recognize that P
ress's proposal w

ould
not create any new

 short-spacing

at all. S
tation W

Z
B

Z
(F

M
) is

already
short-spaced to S

tation W
JB

R
-F

M
 to precisely the sam

e

degree as w
ould be the case if P

ress's proposal w
ere adopted. T

he tw
o stations are authorized to

operate on channels first adjacent to one another, and under P
ress's proposal they w

ould

continue to operate on first adjacent channels. S
ince P

ress's proposal does
not

call for
any

change to S
tation W

Z
B

Z
(F

M
)'s location, pow

er or antenna height, the nature and extent of
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short-spacing - and potential interference resulting therefrom
 - w

ould be identical to the short-

spacing and potential interference w
hich

the C
om

m
ission has already authorized.

T
he B

ureau's seem
ing reluctance to approve now

 that w
hich it has already approved -

and that w
hich is currently approved - is, on its face, arbitrary and capricious.

F
or decades the C

om
m

ission has w
aived the strict application of S

ection 73 .207's

m
inim

um
 spacing provisions in situations involving stations subject to grandfathered short-

spacings. S
ee, e.g., E

atonton and S
andy S

prings, G
eorgia, andA

nniston and L
ineville, A

labam
a,

6 F
C

C
 R

cd 6580 (M
edia B

ur. 1991);
N

ew
nan and P

eachtree C
ity, G

eorgia,
7 F

C
C

 R
cd 6307

(A
llocations B

ranch 1992). T
hat's because, for the lim

ited universe of grandfathered, short-

spaced stations, proper spacing is determ
ined

not
necessarily according to S

ection 73 .207, but

rather in the particular context of the grandfathered station's authorization and related

circum
stances.

S
ee, e.g., G

rants, N
ew

 M
exico et al.,

16 F
C

C
 R

cd 20323 (A
llocations B

ranch

2001) (w
ith respect to a proposed reallotm

ent that (a) w
ould be short-spaced under S

ection

73 .207 but (b) w
as nonetheless consistent w

ith the proponent's grandfathered short-spaced

authorization, "[w
]e therefore agree. . . that the proposal is fully spaced..

E
ssentially, the concept of "fully spaced" for grandfathered short-spaced stations does not

dem
and com

pliance w
ith S

ection 73 .207 spacings. R
ather, proposed changes involving such

stations are "fully spaced" as long as the proposal w
ould not aggravate authorized short-spacings

to w
hich the affected stations are already subject. A

s a result, reallotm
ents that w

ould otherw
ise

have run afoul of S
ection 73.207 have been routinely approved w

here no new
 short-spacings are

created, no existing short-spacings are exacerbated, and the potential for interference betw
een the

currently short spaced stations is not increased.
S

ee, e.g., E
atonton and S

andy S
prings, G

eorgia,

andA
nniston and L

ineville, A
labam

a, supra; N
ew

nan andP
eachtree C

ity, G
eorgia, supra.
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A
ll

of those factors are present here: no new
 short-spacings w

ould be created, no existing

short-spacings w
ould be increased, there w

ould be no increase in potential interference.

T
o be sure, under P

ress's proposal S
tation W

Z
B

Z
(F

M
) w

ould end up operating on

C
hannel 259A

 rather than C
hannel 257A

, but that difference is im
m

aterial because the other

grandfathered short-spaced station at issue here, S
tation W

JB
R

-F
M

, operates on C
hannel 258A

.

T
he currently authorized grandfathered short-spacing determ

ines the "full spacing" betw
een

Stations
W

Z
B

Z
(F

M
) and W

JB
R

-F
M

. C
hannel 257A

 and C
hannel 259A

 are both first adjacent to

C
hannel 258A

 and, therefore, subject to identical m
inim

um
 separations under S

ection 73 .207. A
s

a result, if S
tation W

Z
B

Z
(F

M
) ' s current short-spaced separation from

 S
tation W

JB
R

-F
M

 has

been deem
ed fully-spaced - as W

Z
B

Z
(F

M
)'s existing authorization establishes it has - then the

identically-spaced operation of W
Z

B
Z

(F
M

) on C
hannel

2
5

9
A

w
ould necessarily be fully spaced

as w
ell. In each case, the distance betw

een W
Z

B
Z

(F
M

) and W
JB

R
-F

M
 w

ould be the sam
e.

T
he fact that a channel change for W

Z
B

Z
(F

M
) is involved here is im

m
aterial because, as

the C
om

m
ission has repeatedly held, F

M
 channels are equivalent (and, therefore,

interchangeable for allotm
ent purposes) "if they are of the sam

e class, w
ould com

ply w
ith the

m
inim

um
 distance separation requirem

ents, and w
ould enable a station to provide city-grade

coverage to the com
m

unity w
here the allotm

ent w
ould be m

ade."
R

an
d

o
lp

h
 an

d
 B

ran
d

o
n

,

V
erm

ont, 7 F
C

C
 R

ed 1760, 1762 (M
edia B

ur. 1991). H
ere, C

hannels
2

5
7

A
and

2
5

9
A

are both

the sam
e class, are identically separated from

 S
tation W

JB
R

-F
M

 (on first adjacent C
hannel 258),

and enable S
tation W

Z
B

Z
(F

M
) to provide city-grade coverage to its com

m
unity of license.
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In view
 of these considerations, no w

aiver request w
as necessary and, in any event, P

ress

dem
onstrated in its presentations to the B

ureau, below
, that the circum

stances here plainly

support grant of the proposal consistently w
ith established C

om
m

ission standards.9

C
O

N
C

LU
SIO

N

W
hile perhaps noble, the B

ureau's strained effort to save W
A

JM
(F

M
) from

 the

m
andatory consequences of its ow

n w
holesale, years-long lack of attention to basic regulatory

concerns is unavailing. T
hat effort cannot succeed because it requires that the W

A
JM

(F
M

)

license be deem
ed to have been in effect for m

ore than 12 years - from
 June, 1998 to A

ugust 27,

2010 (at least), and the C
om

m
unications A

ct expressly and unequivocally prohibits that.

M
oreover, in order to accord the late-filed W

A
JM

(F
M

) renew
al application priority over P

ress's

application, the B
ureau w

ould have to w
aive one or m

ore rule-specified deadlines, and no basis

for such a w
aiver exists.

P
ress presented these argum

ents to the B
ureau. In its O

rder the B
ureau has failed to

address them
 in any m

eaningful w
ay, and has instead sim

ply clung to the patently bogus notion

that there existed, as of A
ugust 27, 2010, som

e W
A

JM
(F

M
) "licensed facilities" to w

hich P
ress

w
as supposed to accord protection. A

s the O
rder itself otherw

ise m
akes clear, there w

ere no such

"licensed facilities". T
he decision below

 should be reversed, and P
ress's application should be

prom
ptly reinstated and granted.

In that regard, it should also be noted that P
ress's proposal w

ould
elim

inate
an existing short-

spacing - betw
een S

tations W
Z

B
Z

(F
M

) and W
B

H
X

(F
M

) - a factor that further establishes that
grant of the proposal w

ould be in the public interest.



16

R
E

L
IE

F
 R

E
Q

U
E

S
T

E
D

F
or the reasons discussed above, the C

om
m

ission should: reverse the B
ureau's O

rder;

rescind the grant of the W
A

JM
(F

M
) renew

al applications; and reinstate and grant P
ress's

application.

R
espectfully subm

itted,

/s/

	

H
arry F

. C
ole

H
arry F

. C
ole

F
letcher, H

eald &
 H

ildreth, P
.L

.C
.

1300 N
. 17th S

treet - 11th F
loor

A
rlington, V

irginia 22209
(703) 812-0483
cole@

fhhlaw
.com

C
o
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u
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icatio
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s, L
L

C

N
ovem

ber 9, 2015
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p
licab

le
to

all lieen
sees

3.

	

In
 th

is O
rd

er, w
e ad

o
p
t th

e attach
ed

 C
o
n
sen

t D
ecree an

d
 C

o
m

p
lian

ce P
lan

 en
tered

 n
to

 b
y

th
e B

u
reau

 an
ti L

icen
see, T

h
e C

o
n
sen

t
D

ecree
an

d
 C

o
m

p
lian

ce P
lan

 reso
lv

e issu
es relatin

g
 to

 th
e tard

il
filed

 2
0
1
0
 R

en
ew

al A
p
p
licatio

n
 an

d
 th

e P
etitio

n
 tiled

 ag
ain

st th
at ap

p
licatio

n
. F

o
r th

is reaso
n
, an

d
 as

d
iscu

ssed
 b

elo
w

, w
e also

 d
en

y
 th

e P
etitio

n
7
 T

h
e C

o
n
sen

t D
ecree also

 req
u
ires th

at th
e B

o
ard

 ad
h
ere to

 a
C

o
m

p
lian

ce P
lan

 as
set forth

in
 th

e A
p
p
en

d
ix

 to
 th

e C
o
n
sen

t D
ecree an

d
 p

ay
 a seeltied

 civ
il p

en
alty

.
'l'hio

C
o
n
sen

t
[)eeree stin

u
ln

ies th
at

L
icen

see v
io

lated
 S

ectio
n
 7

3
3
5
3
9

o
f

th
e C

o
rp

u
u
jssio

u
's R

u
les

("R
u
les")

b
y failin

g
to

 file
a t:irneiy

ren
ew

al ap
p
licatio

n
 fo

r
the

S
tatio

n
: S

ectio
n
 3

0
1
 o

t'th
e

C
o
m

m
u
n
icatio

n
s A

ct F
 1

9
3
4
,

as
am

en
d
ed

 (''A
ct').

by
engaging in tnuautliorized operation ol'

the Station
aü

er its au
th

orization
 h

ad
 exp

ired
tt S

ection
 73,3527 of th

e R
u

les b
s' failin

g to
retain

all
required

d
o
cu

m
en

tatio
n
 in

 th
e S

tatio
n
's p

u
b
lic in

sp
ectio

n
 file;5

 an
d
 S

ectio
n
 7

3
.1

3
5
0
(a) ci' th

e R
u
les fw

 o
p
eratu

n
g

S
ee T

V
/I/lain P

enn U
aa'ers;tv,

Potic
S

tatem
ent and O

rder,
28

F
C

C
 R

ed
6932

(M
B

 2013)
p'P

ohc'v S
an em

ent'?,

Id
,

28
F

C
C

 R
ed at 6932 Ii 2 (in cases of 'first-tim

e violations of certain docum
entation requirem

ents
of oar

R
ules

by
student-run N

C
F

. radio stations," instead of issuing a N
otice of A

pparent L
iability (,N

A
L

), the /3urcau w
ill

tirt
afford the

licensee
an

opportuntty to
negotiate a conseni decree in w

hich the licensee w
Ill pay a reduced

civ U
 penalty

and agree
to a com

pliance plan. In negotiating the
am

ount, the t3u reau
w

ilt ronsider "the
totality ot'circum

stauces,
including giving appropriate consideration to rae

Statiufl'S
finances w

ith
respect to

reducing the base forfeiture
am

ount sienifh'antly.").

1(1,28 F
C

C
 R

ed at
6936 -

6937
¶1 1.

C
overed violations include the

the f'onum
ission. such as the O

w
nership R

epurtin R
ule,

(hi place the
stations public inspection tile pursuant to the P

ublic F
ile R

ule,
or

(c)

to "(a) thy thy'
required nate;'iets s

'quirecl m
aterials

in
a file, such as in

the
hI ih a notice in a local new

spaper or
broadcast as

an
announcem

ent on the station pursuani to S
actioa

the R
ules,"

Id
,

28 F
C

C
 R

ed at 6937
¶

11,
Specifically, the

P
lity

e.g. broadcast of'indecent/obscene;profane
m

aterial,
com

m
new

s
distortion

and other program
m

ing-related violations,

m
end

noted "that substantive operational violations,
dat announcem

ents, illegal contests, underw
riting,

lations of'thc
C

om
m

ission's
technical, public safety,

w
er/transunitter

site construction and
m

inte.nance.
rules,

to he handled
under

current procedni es,
reterring or subsequent violations

of
any

h no reduction
or relict' For

student-run stations, apart
from

those
potentially available

to all licensees under current
procedures in appropriate

circum
stances."

T
he P

ethion also retbi'oncs the E
nforcem

ent B
ureau's O

fficial N
otice

ot' V
iolation, R

ef 1/13-01
-PA

rn
115 rel, L

B
M

ay
11, 2001) ("N

O
V

").
S

ee
i/i at 6. T

h
e ()! fou

n
d

 th
at th

e
B

oard bad
violated Sections 73,1 870(c)(3)logging

reqinrem
enes); 73.3527(e)(3)-(4)-t7)'m

,S
) (contour m

ap; ow
nership report: "T

he
P

ublic and B
roadcasting" m

anual;
and

quarterly issues;program
s lists requii'em

ent, respect.ivelyy; 1 i.52id); 11 .61(afri)(v) (f/A
S

requirem
ents); 11,35

(operational readiness testing); 73,267(c)(3) (transm
itter efficiency factor); 73.1225(a) and (e) praosm

itter
inspection availability

and provision
of' local

phone num
ber,

respectively); 73 1
8C

0(a)
(retention ot'station

logs);
73.1590(d)

(eL
uipm

en: perlonnance m
easw

elneuts). and 73 I S
S

thc)(2) (caiihration olunonitoring eqnii:m
nuent)

o
il

R
ules.

O
n .Iune 25, 2001. the B

oard iF
ed a response addressing

its progress in correcting
each

of the rule vio.latio
cited in the N

O
V

.
See

Ls'U
y'i' o

John S
. P

a/ace,
B

/sri/eu' !)irrcu'or,
F

C
C

 F
n/2u'cem

ent B
w

'eauJi'oin C
civ lopper.

tiled June
25. 2001

("L
icenser'

R
esponse")

at
A

ttachm
ent ("D

eclaration of A
l Ilacuer,

itE
M

)").
U

pon receipt
of the

iicen,see I/esu'onve,
the

Enforcv'm
m

cnt B
ureau

closed its

tS
ee

47 C
,F

,R
.

§
73.3539 and

47
U

,S.C
,

§
301,

47 C
F

R
.

§
73,3527.

er
tot



I'e.deral
C

o
n

 n
u

 ica
tio

n
s (m

m
issio

n

ation
ith

 an
 an

ten
n

a
at varian

ce
w

ith
its licen

sed
 p

aran
ietrrs)U

W
ith

 resp
ect to

 th
e

1ate-4iling and
P

u
h

lic
F

le
R

u
le v

io
latio

n
, th

e B
o

ard
 h

as sh
o
w

n
 th

at. at th
e tim

e o
f th

e v
io

latio
n
s, th

e S
tatio

n
 'a a a

stu
d
cn

tru
n
 N

C
E

 F
M

 statio
n
 an

d
 th

at th
e v

io
latio

n
s at th

e S
tatio

u
 are 'irst4

d
ttc d

o
,u

m
cn

tatio
n

 v
io

latio
n
s

P
aram

eters o
f o

u
r n

o
licv

 co
n

cern
in

g
 v

io
latio

n
s o

f d
o

cu
m

en
tatio

n
 req

u
irem

en
ts o

f R
u

les
b

tru
n

N
U

B
rad

io
 statio

n
s.

F
or th

ese violation
s, th

e
B

o
ard

 w
ill p

ay
 a civ

il o
en

ah
:v

 to
 th

e U
n

ited
am

ount of
ore

th
o

u
san

d
 fiv

e h
u

n
d

red
d

ollars 'S
l
,5

0
0

.
ud

o
p

eratio
n

 at v
arian

ce fro
m

 th
e S

tatio
n

's au
th

o
riL

atio
n

. th
ese arc su

are n
o

t co
v

ered
 b

y
 sp

ecial p
ro

cessin
g
 as set firtli in

 th
e

P
o
licy

 S
tatem

en
t.

F
o
r th

ese v
io

latio
n
s, th

e B
eard

h
as an

teed
 to

 p
ay

 a civ
il p

en
alty

 to
 th

e U
n

ited
 S

tates T
reasu

ry
 in

 th
e am

o
u
n
t o

f fo
u
r th

o
u
san

d
 sev

en
h

u
n
d

red
 an

d
 fIfty

d
ollars

($
4

,7
5
0

), T
h

u
s, T

h
e B

o
ard

 h
as ag

reed
 to

 p
ay

 a to
tal civ

il p
en

alty
 o

f
six

th
o

u
san

d
 tw

o
 h

u
n

d
red

 fitIs d
o
llars (S

6
2

5
0
)

	

co
p
y
 o

f th
e C

o
n
sen

t l)ecree
is

attached
hereto

and
in

co
rp

o
rated

 b
y

 refer

4.

	

B
ased

 u
p

o
n
 o

u
r rev

iew
 o

f th
e reco

rd
 b

efo
re u

s, w
e co

n
clu

d
e, th

at th
e 2

0
1
0
 an

d
 2

0
1
4

N
al

A
p

p
licatio

n
s sh

o
u

ld
be

g
ran

ted
, su

b
cct to

satisfaction
 of certain

co
n
d
itio

n
s set fo

rth
in

the
C

on
sen

t D
ecree, b

u
t on

ly
fbr

a
term

of iw
o

(2)
y

ears fro
m

th
e gran

t of th
e latter ap

p
lication

)

S.

	

P
ress A

v
p

lw
aiio

n
.

O
n

 A
u

g
u

st
27,

2
0
1
0
. P

ress
tIled

its ap
p
licatio

n
 to

 m
o
v
e to

a
new

fieq
u

en
cy

n
 an

ti n
ew

location
for its

Station
W

B
H

X
( F

M
), T

u
ck

erto
n

, N
ew

 Jersey
. T

h
e

P
ress

A
p
p

licatio
n
's p

ro
p

o
sed

 in
v

o
lu

n
tary

 ch
an

n
el su

b
stitu

tio
n

of Station W
Z

E
'37(F

M
),

C
h

an
n

el 2
5

7
A

to
C

h
an

n
el 2

5
9
A

 w
as n

o
t

h
illy sp

aced
to

 th
e alleg

ed
l ex

p
ired

 S
tatio

n
licen

se.
P

ress
arg

u
es in

its
P

etitio
n

 th
at th

ere is n
o

 ru
le v

io
latio

n
 b

ecau
se ''th

e \V
A

JM
licen

se to b
road

cast . . h
ad

alread
y
 ex

p
ired

," an
d
 th

e B
o

ard
 failed

 to
 tim

ely
file th

e 2010
R

en
ew

al A
p

p
licatio

n
.0

T
h

e staff esalu
alad

th
e P

ress A
p
p
licatio

n
 an

d
. o

n
Ju

n
e 20, 2i) 14, sen

t
P

ress a
letter

p
ro

v
id

in
e

it
w

ith 31) days
to

cure several
listed

 d
efects,t4 P

ress
resp

o
n

d
ed

 to
th

e S
ia/7'L

cijer on
 Ju

ly 18. 2014,
but

did
n
o
t co

rrect th
e id

en
tified

d
efects)6.

	

\V
e

relect
P

ress' p
rin

iarv
 co

n
ten

tio
n

th
at th

e S
tation

's licen
se

cannot
be

ren
ew

ed
 b

ecau
se

it
expii ed before the

2010
R

en
ew

al A
p
p

licatio
n

w
as filed

.
I'h

e C
o
m

m
issio

n
 an

d
 th

e B
u
reau

have
co

n
sid

ered
 an

d
 ad

d
ressed

this
issu

e m
an

y
(h

oes.5 A
ccord

in
gly,

w
e fin

d
 th

at w
e m

ay
oon

m
 th

e late-
filed

2
0
1
0

R
en

ew
al A

p
p

lication
and

tim
ely 2014

R
enew

al
A

p
p

lication
. 'I'o th

e exten
t P

ress argu
es th

at

373.1350(a).

§ 3(19(k) (perm
itting the C

om
m

ission
to grant the application "ott term

s
and conditions that are

appropriate,
including

a renew
al

for a
term

less than the
m

axtniurn otherw
ise perniheed").

2
W

 R
I IX

(FM
) currently operates

un C
hannel 259A

(99.7 M
i

W
Z

3'/42M
,,

P
leasantyille,

N
ew

 Jersey. w
hch

currently oper
0

S
ec

P
etition at 3;

Press
A

pplication at
E

xhibit
29.

er Jo
P

re.ss C
enim

ens.
L

L
C

.
R

ef.
l8

0
0
B

3
 (M

B
 rl. Jan

, 2
0
, 2

0
t4

)
E

'ttfft

m
isc to

June
20.

2014. L
etter," filed

on July 18, 2014.
to

w
hich the B

oard
and

E
quity jointly

r
on A

ugust
1 .2014.

l"ress
responded

to the ,joint
B

oarti and E
quity A

ugust
i 1, 2014, letter

on

io
n
 an

d
 O

rd
er an

d
N

otice of'A
p

p
aren

t L
iab

ility tIer
S

i for u
n

ttm
ely ren

etsal filin
g

an
d

 u
n

au
th

o
rized

S
g
o
erio

r C
o
m

n
rn

m
catro

n
s,

L
etter, 22 F

C
C

 R
ed

ren
ew

al ap
p

h
cation

 sh
ou

ld
be

put
in a

q
u

eu
e

b
eh

in
d

m
ay n

ot exceed
 eigh

t years, th
e A

ct d
oes n

ot frh
id

sos to "svap" trequct
m

l 157A
 (99.3

M
i-la)

"
S

ee
P

ress "t(e
responded by

let
A

ugust21. 2014

tsr/on I?adio Incoiporared,
M

em
orandum

 C
19 FC

C
R

ed 7433,
7138 (2004) licensee sanctioe

renew
al application granted) C

D
iscussion

R
at//

16634, 16635-li
1M

B
2007) (rejecting argum

ent that late-f
ob

ector's ap
p

lication
an

d
fin

d
in

g th
at. 'alth

ou
gh

 a licen
the C

om
m

ission from
 'accepting a renew

al appli
tr th

e station
's licen

se
h
as

exp
ired

).



sm
g

or an
m

vountary cuannel subsutution under the gram
En its

R
esponse

to
the

S
iaffL

cuter,
Press

cites
thcee alloeaii

proposed situation2 in each
case. the

rule m
ahing pr000r:

and, unlike F
ess, requested a w

aiver of S
ection

73
;O

7
 o

f
ustitication tar the w

tuvef, In this
inE

ance,
P

rcs fails
e

P
ress h

as th
iled

to
citC

t) an
o
th

er sh
arh

sp
acm

8.

	

T
he

S
laif L

cin
r

indicated that. pursuam
 to

Sect.iO
!

hit ts
ntit u

C
orrect
a

urn

m
eet

th
e m

in
im

u
m

El
in

g
 rcg

 irem
en

o
p
p
o
r1

u
m

t in
 th

e 3
th

d
av

ocriod
 su

m

R
athc

U
p

IQ
,

19 FC
C

 ftc
0
7

C
F

R
. 7

3
2
.0

7

0

991 ':
N

ew
nw

z
and

P
each

free
c
1

t,
G

eorgui,
R

eport and
O

rd
R

eportand
O

rder. C FCC

fex
a

o
 eta

!.,
R

eport and O
rder,

16
[C

C
R

ed
20523(M

M
It

200

g
4
7

C
F

R
.

§
733522

4
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I)A

7
3

.3
564

oF the R
ules

states that. L
a]ppiieations

w
ith uncorrected tender and/or acceptance

defects
rem

anim
e abe! the opportunity for corrective am

endm
ent w

ill
he dism

issed
w

ith
tin

further opportunity
for corrective am

endm
ent'2' In accordance w

ith these provisions, because the I'ress A
pplication w

as not
am

ended to
correct

all
deficiencies, w

e
w

ill dism
iss

	

9.

	

(.'o
n

c
/u

so
n

4
c
Iio

n
s.

B
ased en the

record before us.
w

e
conclude that nothing in that

record
creates a

substantial or m
aterial question

of hid
w

hether
L

icensee
p

o
ssesses

die
quahfications to

be
a C

om
m

ission licensee, A
fler review

ing the term
s of the C

onsent D
ecree, w

e find
that the public interest w

ill
he

served
by its

approval and by term
inating the B

incau's investination
of

potential violations
ofthe R

ules in connection w
ith the

2010
R

enew
al A

pplication and granting the
2010

and 2014
R

enew
al

A
pplications, subject

to the term
s of

the C
onsent D

ecree.

11.
	A

C
C

O
R

D
i
N

G
L

Y
,

IT
IS O

R
D

E
R

E
D

, that
the

D
eceniber 22, 2010, P

ct'tion
to D

eny filed
by

Press
C

om
m

unications,

	

IS
D

E
N

 lE
D

,

12.
	I
l
l
S

F
U

R
T

H
E

R
O

R
D

E
R

E
D

 that
the A

pplication
of

the A
tlantic C

ity B
oard of

E
ducation

for
m

inor m
odification

of
the

tbcilit ics u/' Station
W

A
JM

(F
M

), A
tlantic C

hy, N
ew

 Jersey,
(F

ile
N

o. B
PI7D

.2010021
SA

A
W

)
IS

G
R

A
N

T
E

D
.

13.

	

IT
IS F

U
R

T
H

E
R

 O
R

D
E

R
E

D
 that the

A
nplientiun of

Press
C

om
m

unications,
L

1.C
. for

m
inor m

odification
of

the facilities of
Station

\V
 B

H
X

( M
i. I'uckerton. N

ew
Jersey (F

ile
N

o. B
P

H
-

20100$27A
B

W
t

iS
D

IS
M

IS
S

E
D

.
11' IS

F
U

R
T

H
E

R
 O

R
D

E
R

E
D

 that the S
eptem

ber
29, 2010,

Petition
to

D
eny tiled by

\\
dliam

ilaw
bes,

Jr.:
the O

ctober
5,

2018, Inform
al O

biect.ion
filed

by
the

A
tlantic C

ity
B

oard of
E

ducation; and the O
ctober

12,2010,
inform

al
O

bjection
filed by

E
quity C

om
m

unications, L
.P

.,
A

R
E

 D
1SM

ISSI7I) as m
oot,

	

14,

	

IT
IS

F
E

lt
L

E
E

R
O

R
.D

E
R

I
1934,

	

and
by

the authority th
D

ecree attached hereto IS
A

D
O

P
T

E
D

.

	

15.

	

I'I' IS F
U

R
T

H
E

R
 O

R
D

E
R

E
D

noted above
IS T

E
R

M
 IN

A
I E

D
.

	a
u
r
s
u
a
n
t
 
t
o
 
S

e
c
t
i
o
n

4(i) of the
C

om
m

unn ications A
ct ol'

Sections
0,61

and 0,253
of

the R
u1es." the C

onsent

e M
edia B

ureau a

ppenm
 U

in the ?Jm
'r

ain
't O

id
er

in
M

M
 D

ocket N
o.

91
a,

S
ta

7
L

e
tte

r
at 2,

citing
4'!

C
 F

,0
347. 57 F

R
 34872 (A

ug. 7, 1992).

27 47 U
S

C
.

§
154(i).

2
2
4
7
C

..E
.R

 §
0
.6

1
,0

2
$
3
.



F
ed

t.rai C
om

m
 n

atiorl5 C
oin

m
ision

16.

	

iT
 IS F

U
R

T
H

E
R

O
R

D
E

R
E

D
, that

cop
ies

ofih
is

O
rder

shall he sent. by
F

irst C
lass and

1,R
eturn R

eceipt R
equested. to the A

tlaniic C
ity

B
oard

of E
ducation.

inor,
A

tlantic C
ity.

N
J 08401.

and to
its counsel,

M
atthew

 M
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ison, F.sq.. I
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1 a St. N
.W

,, Suite
1000, W

ashington. D
C

 20004,
and to Press

C
om
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C

am
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ay, N
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M
C
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L
C
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N
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n
a, V
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 C
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u
' m
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n
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e
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 m
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o ensur
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vh R
h

ule
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ection
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of the C
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L
F

R
. S

73:35:19;
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eters:

n
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n
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e
r

vio
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 S
o
c tie

(f
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read m
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n
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a
p
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1
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0

reectively) 73.1 40t at (retention of station logs); 73,1 590(d (equipm
ent

perform
ance m

easiii' nients)aiid
73, 350(c)(2)

(calibration ot neor'itoring
equipm

ent) of the R
ules,

S
ee

O
fficial N

otice of V
iolation,

R
ef.

P
3-01 -P

A
-i 5

tL
m

l.
M

ay 13, 2001);

(1)
"O

rder" m
eans the O

i der of the R
u

ting this C
onsent D

ecree;

(rn)
"O

w
nership R

eport R
ule" m

eans S
ection

73,3415
o

f
the

C
om

m
isS

ions R
ules. 47

C
 P

.R
. S

ection 7334l5;

(n) "P
arties" m

eans the B
ureau and the

L
icen

see:"

o) "P
etition" m

eans the P
etition to D

ens' filed by P
ress

C
o
m

m
u
n
icatio

n
s,

PL
C

, on
D

ecem
ber 22, 2010, allegine one or m

ore violations nt
the

A
ct andlor

the R
ules by

the B
oard;

(,p
)

"P
ublic F

ile R
ule" m

eans
S

ection
733527 om

'the C
om

m
ission's R

ules, 47 C
.1".

SS

(q)
"R

ules" m
eans the C

om
m

ission's R
ules, found in T

itle 47 of the C
ode of F

ederal
R

egulations;

(r)
'S

T
A

" is the regnest for S
pecial T

em
porary A

uthorization to continue S
tation

operations pending consideration
f

the untim
ely W

A
J M

(FM
) 20 10 R

enew
al

A
pplication, P

ile N
o. B

L
S

I'A
-20l 0092 IA

A
I', granted by the staff on S

eptem
ber 29,

2030;

"S
tation" m

eans S
tation \V

A
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t,F
M

), A
tlantic C

ity, N
ew

 Jersey (F
acility ID

 N
o.

3
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'3'ransm
ission S

ystem
 O

peration R
uIc" m

eans S
ection 73,1350(a) of the

C
om

m
ission's R

ules, 47 C
.F

.R
. § 73.1350(a);

(ii)
"U

nauthorized O
peration R

ule" m
eans S

ection 303 of the C
om

m
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ct of
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ended ("A
ct").

$7
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C
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ate R
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O

w
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eport R
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ransm
ission S
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 O

peration R
ule, and 1,nauthorized

O
peration

R
ule,

III.

	

B
ackground

3.

	

O
n S

eptem
ber 21, 2010, L

icensee
tiled the 2010

R
enew

al A
pplication for

the
Station,

m
ore than four years after the filing deadline,

nm
violation of'the F

iling D
ote R

ule,' in addition. L
icensee

T
he Stations application for renew

al w
as

due on
or

betbre
February

1,2006,
N

o
such application w

as tiled, and
the Station's license expired

on
June

1, 2006
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d
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w
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o
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u
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I
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 d
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b
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p
etate

the
Stat

ion after
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A
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v
er, in

 th
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0
1

0
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d
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g
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h
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ear p
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d
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m
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u
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 o
f th
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0

1
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u
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u

b
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u
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w

n
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e C
o

m
m
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o
f
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w
n
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o
r: R

o
le.
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m
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g
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u
b
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n
i
t

it
failed

 to file an
y
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o
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 D
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p
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o
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 d
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e v
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n
s

d
 in

 th
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O
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B
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 ack

n
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q
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n
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h
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o

u
n
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u
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w
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o
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d
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e b
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tated
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m
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azim
u
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n

 o
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ran
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n
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y
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p
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n
R

u
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b
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u
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M

o
d
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p

p
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n
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p

p
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n
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n
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g
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n
a

b
y 2.3 m
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In
ligh

t
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p

lian
ce issu

es
raised in

the
201 9

R
.cnew

ai A
pplication,

the
N

O
V

.
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v
a
rio

u
s lea

d
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g
s
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is p
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in
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filin
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c licen
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S
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n
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d
 d
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u
b
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s
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n
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 rep
orts, th

e P
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t D
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y
w

h
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b
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see an
d
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d
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flie P
arties ack

n
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ge th

at
an

y
 p
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ceed

in
g

that m
ight result li-out the E

nforcem
ent

B
u

reau
's O

fficial
N

otice of V
iolation
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elI

as (h
e L

icen
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p
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w

ith
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O
w

n
ersh

ip
 R

ep
o
rt

R
u

le, th
e F

ilin
g D

ate R
u

le, S
ection

 301 of
th

e A
ct,

the
P

ublic
F

ile
R

ule, and
th

e T
ran

sm
ission

 S
ystem

O
p

eratIon
 R

u
le cou

ld
 h

e.
iim

e-consum
tng arid

req
u

ire su
b

stan
tial exp

en
d

itu
re

o
f p

u
b
lic an

d
 p

riv
ate

resou
rces. In

 ord
er

to
 co

n
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e su
ch

resou
rces, to resolve

th
e m

atter, an
d

to p
rom

ote th
e L

icen
see's

co
m

p
lian

ce w
ith

 all p
ertin

en
t C

c'in
rn

issio
n

R
u

les, th
e P

arties are en
terin

c
in

to
 th

is C
o

n
sen

t
D

ecree,
in

co
n
sid

eratio
n

 0
1

the
w

u
tu

al co
m

m
itm

en
ts m
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e h

erein
.

7.
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h
e
 
P

a
r
t
i
e
s
 
a
g

r
e
e
 
t
o
 
h

e
 
l
e
g
a
l
l
y

b
o
u
n
d
 b

y
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is an
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d
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s
o

f
th

is C
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sen
t D

ecree.
B
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L

icen
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d
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e
B

u
reau
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d
 w

arran
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sig
n
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ry
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d
u
ly
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o
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 to
enter

into
th

is C
on

sen
t D

ecree
on

its b
eh

alf. L
icen

see agrees th
at th

e
B

ureau
h

as ju
risd

iction
 over

the
m

atters
con

tain
ed

 in
 th

is C
on

sen
t

D
ecree.

A
fter its license

had
expired. the

Station
operated for m

ore
than thur

years.
O

n the
sam

e day it tiled the 2010
R

enew
al A

pplication, L
icensee filed

the
S

1'\ (S
ep

t 21, 2010)
T

he staff granted the SiA
 on Septem

ber29,
2010.

'the S I'A
 expired

on M
arch

29. 2011. L
icen

see
Tim

ely
sought

nit
exten'iou ot'the ST

A
on

M
arch 17, 2011. w

hich
rem

ains pending. See F
ile N

o. B
iiL

ST
A

20l 103 I7A
C

S.

2010
R

enew
al A

uplication,
E

xhibit ii

i/so rd at E
xhibit 6.

See
the B

oard's
January

28, 2011,
O

pposition
to

lion to D
eny at 12

and A
ttachm

ent S
 (L

arry
H

. \V
ill,

P
E

,,
E

ngineering E
xhibit

in S
upport

of O
pposition to P

etition to D
eny)

Sec
M

odi0cation A
pplication et E

xhibit S.
A

ttachnaent
18. fri the

	

adopting this C
onsent D

ecree
ttareau

grants the
M

odification A
pplication.
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 d
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s p
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p
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e U

n
ited

States
)ollars ($6,250). S

u
ch

 con
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b
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s C
arn

n
iissin

n
. P

aym
en

t h
aunications C

om
m

ission, at P
,O

, IB
m

on
ce in

stru
m

en
t. If com

p
letin

g th
e F

C
C

r 23.A
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t D
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e C
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 p
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A
t the reru1er m

eeting of :he A
tlnntio C

ity B
oard of C
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heid o

S
eptem

ber 28. 2015, the
b

ito
w

h
ig
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b
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 w

es ap
p
ro

v
ed

:

&
 S

rv
k

es R
o
Ju

tio
n

 i9

O
n

a
m
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inaie by M
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b

y
 M

r. C
o

n
p
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h
c C

ity
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o
n

rd
o

f
E
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M
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m
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m
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U

ontc C
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oard of E
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nforcem
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sd.i as eoeiplirnce w
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R
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O
w
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A
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t C
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om

pliance P
lan.

l'he
B

oard
agrees to correct all

violations identified
in

the
N

O
V

that can be retroactive! corrected
:tions 73 3527(e)(3)-(4)-(7)-(8)

(contour m
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repuircm
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T
he B

oard w
ill conduct inthouse training tbr all S

tation em
ployees and m

anagem
ent on

com
pliance w

ith F
C

C
R

ule.'
applicable to station operations, particularly those related to

the S
tation's public inspection file, operation and m

aintenance of the S
tation's

E
m

ergency A
lert System

. and m
onitoring that the Station is

o
p
eratin

g
w

ith
its authorized

facilities,
T

his training w
ill

he
com

pleted w
ithin 30 days

of
the E

ffective
D

ate. L
icen
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w

ill designate a m
anagem

ent-level em
ployee

as
C

om
pliance O

fficer responsible
Lbr

responding to S
tation em

ployees' cueslions and to consult ith outside counsel
fam

iliar
w

ith C
om

m
unications L

aw
 regarding com

pliance m
atters.

l'o
augm

ent
this
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or
other com

parable professionals, w
ill conduct

a
live w

orkshop for all
S

tation em
ployees

and
m

anagem
ent. also w

ithin 30 days of the E
ffective

D
ate.
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B
oard

w
ill repeal this w

orkshop and use
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for staffand m
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ent
at least
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oalhs,
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oard also
w
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videotape
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to train any new
S

tation
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p
ioee

w
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(5)
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of
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encem

ent ofhis or
her

s at
the

Station.
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C
C

 counsel
on

an
ongoing

basis to provide guidance to
the

B
oard on F

C
C

 com
pliance issues,

to provide regular
updates

and
notices on

developm
ents in

conim
unicasions law

applicable to
the B

oard,
and
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review

 all of'
L

icensee's applications
and
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C

C
. In regard to the last
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ledgcs that any
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1
C

C
m
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facts and creum
stances,

regardless
of w

hether such a
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ission m
ay

disclose a
vie

lation of the A
ct

or the R
ules.
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T
he

Station M
anager and other appropriate staff of

the
Station w

ill com
pile a daily log of

all
publie

affairs and
public service

program
m

ing
broadcast by the Station. T

hese daih
Logs ot

public
affairs and other public sei's ice

program
m

ing w
ill

be
retained until the

Station's next license renew
al application has

been
granted, com

piled into quarterly
issuesprogram

s liStS
and

sviil be tim
ely P

laced in
the public file of

the S'a1ion.

A
ll requisite

quarterly
issues/program

s lists w
ill he signed and dated by their preparer and

by the
Station M

anager before they
arc

placed
in the public file.
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T
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L
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it reports to tile F
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C
on a m
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basis
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o-year term
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pliance P
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H

arry F
. C

ole, hereby certify that, on this 9th day of N
ovem

ber, 2015, I caused copies

of the foregoing "A
pplication for R

eview
" to be placed in the U

.S
. m

ail, first class postage

prepaid, or transm
itted electronically (as indicated below

) to the follow
ing:

P
eter D

oyle, C
hief (by em

ail - peter.doyle@
fcc.gov

)
A

udio D
ivision, M

edia B
ureau

F
ederal C

om
m

unications C
om

m
ission

445 12th S
treet, S

.W
.

W
ashington, D

.C
.

20554

R
odolfo F

. B
onacci, A

ssistant C
hief (by em

ail - rodolfo.bonacci@
fcc.gov

)
A

udio D
ivision, M

edia B
ureau

F
ederal C

om
m

unications C
om

m
ission

445
12th Street, S.W

.
W

ashington, D
.C
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W
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ashington, D
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