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ASSET PURCHASE AGREEMENT 

 

This ASSET PURCHASE AGREEMENT, dated as of the 2
nd

 day of June, 2014 (this 

"Agreement"), by and between EDUCATIONAL MEDIA FOUNDATION, a California non-

profit corporation ("Buyer") and SELAH CORPORATION, a North Dakota nonprofit 

corporation ("Seller"), 

WITNESSETH: 

WHEREAS, Seller is the licensee of radio station KFAA, Horace, North Dakota 

(Channel 208; 89.5 MHz; FIN# 92242) (the "Station") pursuant to authorizations (the "FCC 

Authorizations") issued by the Federal Communications Commission (the "FCC"); and 

WHEREAS, on the terms and conditions described herein, Seller desires to sell and 

Buyer desires to acquire substantially all of the assets owned or leased by Seller and used or 

useful in connection with the operation of the Station; 

NOW, THEREFORE, in consideration of the foregoing and of the mutual promises 

herein, and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereby agree as follows: 

1. Assets and Liabilities.   

(a) On the Closing Date (as hereinafter defined), Seller shall sell, assign and 

transfer, or cause to be delivered, to Buyer, and Buyer shall purchase, assume and accept from 

Seller, the assets, properties, interests and rights of Seller of whatsoever kind and nature, used in 

connection with the operation of the Station and which are specifically described below (the 

"Assets") (but excluding the Excluded Assets described in subparagraph (c) below):   

(i) All of the licenses, permits and other authorizations, including the 

FCC Authorizations (collectively, the "Licenses"), issued by the FCC, the Federal Aviation 

Administration (the "FAA"), and any other federal, state or local governmental authorities to 

Seller in connection with the conduct of the business and the full on-air operations of the Station, 

identified on Schedule 1 hereto; 

(ii) All of Seller’s right, title and interest in and to the Station’s tower 

lease (the “Tower Lease”), as further identified and described, and subject to the limitations 

identified on Schedule 2 hereto and referred to herein;  

 

(iii)  All of Seller's logs, books, files, data, software, FCC and other 

governmental applications, equipment manuals and assignable warranties, and other records 

relating to the full on-air broadcast operations of the Station, including without limitation all 

electronic data processing files and systems related thereto, FCC filings and all records required 

by the FCC to be kept by the Station; and 
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(b) The Assets shall be transferred by Seller to Buyer free and clear of all debts, 

security interests, mortgages, trusts, claims, pledges, conditional sales agreements and other liens, 

liabilities and encumbrances of every kind and nature ("Liens") except (i) liens for taxes not due 

and payable or, that are being contested in good faith by appropriate proceedings; and (ii) liens or 

mortgages, in each case that will be released on or before the Closing or otherwise satisfied by 

Seller with Buyer’s consent.  Buyer is not agreeing to, and shall not, assume any liability, 

obligation, undertaking, expense or agreement of Seller of any kind, absolute or contingent, 

known or unknown, and the execution and performance of this Agreement shall not render Buyer 

liable for any such liability, obligation, undertaking, expense or agreement unless otherwise 

specifically agreed to herein.  All liabilities not specifically assumed by Buyer shall be retained 

by Seller and are referred to herein as the “Retained Liabilities”.  Without limiting the generality 

of the foregoing, it is understood and agreed that Buyer is not agreeing to, and shall not, assume 

(i) any liability or obligation of Seller to Seller's employees under any existing written or oral 

agreements with Seller, including any such liability or obligation in respect of wages, salaries, 

bonuses, accrued vacation or sick pay or any other matter, or (ii) any liability arising out of any 

termination by Seller of the employment of any employee of the Station or any liability for any 

employee benefit plan or arrangement of Seller for Station employees. 

(c) The following assets and obligations relating to the business of the Station 

shall be retained by Seller and shall not be sold, assigned or transferred to or assumed by Buyer 

(the "Excluded Assets"): 

 

(i) Any and all cash, cash equivalents, cash deposits to secure contract 

obligations, all inter-company receivables from any affiliate of Seller and all other accounts 

receivable, bank deposits and securities held by Seller in respect of the Station at the Closing 

Date; 

 

(ii) Any and all claims of Seller with respect to transactions prior to 

the Closing; 

 

(iii) All prepaid expenses; 

 

(iv) All contracts of insurance and claims against insurers; 

 

(v) All employee benefit plans and the assets thereof and all 

employment contracts; 

 

(vi) All contracts that are terminated in accordance with the terms and 

provisions of this Agreement or have expired prior to Closing in the ordinary course of business, 

and all loans and loan agreements; 

 

(vii) All tangible personal property disposed of or consumed between 

the date hereof and Closing in the ordinary course of business; 

 

(viii) Seller's corporate records; 
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(ix)  All commitments, contracts, leases and agreements except to the 

extent that they are specifically assumed in this Agreement; and 

 

(xi) Any other items identified on Schedule 1.(c) hereof. 

 

2. Purchase Price.   

  (a)  Upon the terms and subject to the conditions contained in this Agreement, 

and in consideration of the sale of the Assets, on the Closing Date Buyer shall pay to Seller the 

aggregate sum of One Dollar ($1) (the "Purchase Price") which shall be paid by Buyer in cash.  

In addition, concurrently with the execution of this Agreement, Buyer shall pay to  Seller the 

sum of Three Thousand Two Hundred Dollars ($3,200) (the “Advance”), from which Seller shall 

pay its reasonable fees and costs incurred in connection with this transaction, including 

reasonable attorney fees.  Any unexpended portion of the Advance shall be returned to Buyer 

after Closing.    

  (b) The parties agree to prorate all expenses arising out of the operation of the 

Station which are incurred, accrued or payable, as of 11:59 p.m. local time of the day preceding 

the Closing.  The items to be prorated shall include, but not be limited to, power and utilities 

charges, FCC regulatory fees, real and personal property taxes upon the basis of the most recent 

tax bills and information available, security deposits, and similar prepaid and deferred items.  

The prorations shall, insofar as feasible, be determined and paid on the Closing Date, with final 

settlement and payment to be made within sixty (60) days after the Closing Date. 

  

3. FCC Consent; Assignment Application.  At a date not later than five (5) business days 

after the execution of this Agreement, Buyer and Seller shall execute, file and vigorously 

prosecute an application with the FCC (the "Assignment Application") requesting its consent to 

the assignment, from Seller to Buyer, of all FCC Authorizations pertaining to the Station (the 

"FCC Consent").  Buyer and Seller shall take all reasonable steps to cooperate with each other 

and with the FCC to secure such FCC Consent without delay, and to promptly consummate this 

Agreement in full.     

4.  Closing Date; Closing Place.  The closing (the "Closing") of the transactions 

contemplated by this Agreement shall occur on a date (the "Closing Date") fixed by Buyer upon 

at least five (5) business days prior written notice to the Seller on a date which shall be after the 

FCC Consent has been granted and no later than ten (10) days following the date on which the 

FCC Consent shall have become a Final Order (as hereinafter defined) and the other conditions 

to closing set forth in Section 8 have either been waived or satisfied.  For purposes of this 

Agreement, the term "Final Order" means action by the FCC consenting to an application which 

is not reversed, stayed, enjoined, set aside, annulled or suspended, and with respect to which 

action no timely request for stay, petition for rehearing or appeal is pending, and as to which the 

time for filing any such request, petition or appeal or reconsideration by the FCC on its own 

motion has expired.  The Closing shall be held at the offices of Wilkinson, Barker, Knauer, LLP, 

2300 N Street NW, Washington, DC, 20037, or at any other location agreed upon by Buyer and 

Seller, or by mail.  
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5. Representations and Warranties of Seller.  Seller hereby makes the following 

representations and warranties to Buyer: 

(a) Seller is a corporation duly formed, validly existing and in good standing under 

the laws of the State of North Dakota.  Seller has the power and authority to execute and deliver 

this Agreement and to consummate the transactions contemplated hereby.  The execution and 

delivery of this Agreement and the consummation of the transactions contemplated hereby have 

been duly and validly authorized by Seller and no other proceedings on the part of Seller are 

necessary to authorize this Agreement or to consummate the transactions contemplated hereby.  

This Agreement has been duly and validly executed and delivered by Seller and constitutes the 

legal, valid and binding obligation of  Seller enforceable in accordance with its terms, except as 

may be limited by bankruptcy, insolvency or other laws affecting generally the enforcement of 

creditors' rights or the application of principles of equity. 

(b) The execution, delivery and performance of this Agreement by Seller will not 

(i) constitute a violation of or conflict with Seller's organizational documents, (ii) result in a 

default (or give rise to any right of termination, cancellation or acceleration) under or conflict 

with any of the terms, conditions or provisions of any note, bond, mortgage, indenture, 

agreement, lease or other instrument or obligation relating to the business of the Station and to 

which Seller or any of the Assets may be subject, except for such defaults (or rights of 

termination, cancellation or acceleration) as to which requisite waivers or consents have been 

obtained and delivered to Buyer, (iii) violate any law, statute, rule, regulation, order, writ, 

injunction or decree of any federal, state or local governmental authority or agency and which is 

applicable to Seller or any of the Assets, (iv) result in the creation or imposition of any lien, 

charge or encumbrance of any nature whatsoever on any of the Assets, or (v) require the consent 

or approval of any governmental authority or other third party other than the FCC Consent.  

(c) Schedule 1 hereto contains a true and complete list of the FCC Authorizations 

and all other licenses, permits or other authorizations from governmental or regulatory authorities 

that are required for the lawful conduct of the business and operations of the Station in the manner 

and to the full extent it is presently operated.  Seller lawfully holds each of the FCC 

Authorizations and other licenses, permits and authorizations listed on Schedule 1.  Except as set 

forth in Schedule 1, Seller is operating the Station in all material respects in accordance with the 

FCC Authorizations, and all rules, regulations and policies of the FCC (the "Communications 

Laws"), including that the Station is now and on the Closing Date will be transmitting at no less 

than 90% of its authorized power.  The Station is not transmitting or receiving any objectionable 

interference to or from any other station, and the Station is not short-spaced to any other station.  

There is not now pending or, to Seller's knowledge, threatened any action by or before the FCC to 

revoke, cancel, rescind, modify or refuse to renew any of such FCC Authorizations, and Seller has 

not received any notice of and has no knowledge of any pending, issued or outstanding order by 

or before the FCC, or of any investigation, order to show cause, notice of violation, notice of 

apparent liability, notice of forfeiture, or material complaint against either the Station or Seller.  

Except as set forth in Schedule 1, all material reports and filings required to be filed with the FCC 

by Seller with respect to the operation of the Station have been timely filed, and all such reports 

and filings are accurate and currently are in material compliance.  Seller maintains a public 
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inspection file for the Station and, to Seller's knowledge, such file complies with the 

Communications Laws.  

(d) Seller has a valid leasehold interest in the Tower Lease as described on 

Schedule 2, free and clear of all liens, mortgages, pledges, covenants, restrictions, leases, charges 

or other claims or encumbrances of any nature whatsoever, and no party is in material breach or 

default with respect to the same.   

(e) The instruments to be executed by Seller and delivered to Buyer at the Closing, 

conveying the Assets to Buyer, will transfer good and marketable title to the Assets free and clear 

of all Liens other than Permitted Liens. 

(f)  Buyer shall have no obligation to offer employment to any employee of Seller 

or the Station, and shall have no liability with respect to any such employee or for benefits of any 

kind or nature. 

(g) There is no broker or finder or other person who would have any valid claim 

for a commission or brokerage in connection with this Agreement or the transaction contemplated 

hereby as a result of any agreement, understanding or action by Seller.  

(h) Seller is not subject to any order, writ, injunction, judgment, arbitration 

decision or decree having binding effect and affecting the business of the Station or the Assets or 

which restrains or enjoins the transactions contemplated hereby, and no such proceeding is 

pending.  There is no material litigation pending by or against, or to the best of Seller's 

knowledge, threatened against Seller.  To the best of Seller’s knowledge, with respect to the 

Station, Seller has complied in all material respects with all applicable laws, regulations, orders or 

decrees.  The present uses by Seller of the Assets do not violate any such laws, regulations, orders 

or decrees in any material respect, and Seller has no knowledge of any basis for any claim for 

compensation or damage or other relief from any violation of the foregoing.  

(i) Seller has duly, timely and in the required manner filed all federal, state, and 

local income, franchise, sales, use, property, excise, payroll and other tax returns and forms 

required to be filed, and has paid in full or discharged all taxes, assessments, excises, interest, 

penalties, deficiencies and losses required to be paid prior to the Closing Date.  No event has 

occurred which imposes on Buyer any liability for any taxes, penalties or interest due or to 

become due from Seller from any taxing authority. 

(j)   No representation or warranty made by Seller in this Agreement, and no 

statement made in any certificate, document, exhibit or schedule furnished or to be furnished in 

connection with the transactions herein contemplated, contains or will contain any untrue 

statement of a material fact or omits or will omit to state any material fact necessary to make such 

representation or warranty or any such statement not misleading to Buyer.  

6. Representations and Warranties of Buyer.  Buyer hereby makes the following 

representations and warranties to Seller: 
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(a) Buyer is a corporation duly organized, validly existing and in good standing 

under the laws of the State of California, and has the requisite power and authority to own, lease 

and operate its properties and to carry on its business as now being conducted.   

(b) Buyer has the power and authority to execute and deliver this Agreement and 

to consummate the transactions contemplated hereby.  The execution and delivery of this 

Agreement and the consummation of the transactions contemplated hereby have been duly and 

validly authorized by Buyer and no other proceedings on the part of Buyer are necessary to 

authorize this Agreement or to consummate the transactions contemplated hereby.  This 

Agreement has been duly and validly executed and delivered by Buyer and constitutes the legal, 

valid and binding agreements of Buyer enforceable in accordance with their respective terms, 

except as may be limited by bankruptcy, insolvency or other laws affecting generally the 

enforcement of creditors' rights or the application of principles of equity. 

(c) The execution, delivery and performance of this Agreement by Buyer will 

not (i) conflict with or result in any breach of any provision of the articles of incorporation or by-

laws of Buyer, or  (ii) result in a default (or give rise to any right of termination, cancellation or 

acceleration) under or conflict with any of the terms, conditions or provisions of any note, bond, 

mortgage, indenture, agreement, lease or other instrument or obligation, relating to its own 

business, except for such defaults (or rights of termination, cancellation or acceleration) as to 

which requisite waivers or consents have been obtained and delivered to Seller, (iii) violate any 

law, statute, rule, regulation, order, writ, injunction or decree of any federal, state or local 

governmental authority or agency and which is applicable to Buyer, or (iv) require the consent or 

approval of any governmental authority, lending institution or other third party other than the 

FCC Consent. 

(d) Buyer is legally, financially and technically qualified to acquire and 

become the FCC licensee of the Station and to operate the Station in the manner contemplated.  

(e) There is no litigation, proceeding or governmental investigation pending 

or to the knowledge of Buyer, threatened, in any court, arbitration board, administrative agency, 

or tribunal against or relating to Buyer including without limitation, any voluntary or involuntary 

petition under Federal bankruptcy law or any state receivership or similar proceedings, that 

would prevent or materially impede the consummation by Buyer of the transactions 

contemplated by this Agreement, nor does Buyer know of, or have any reasonable ground to 

know of, in view of its present situation or action it now contemplates taking, any basis for such 

litigation, proceeding or investigation.  

(f) There is no broker or finder or other person who would have any valid 

claim against Buyer for a commission or brokerage in connection with this Agreement or the 

transactions contemplated hereby as a result of any agreement, understanding or action by Buyer. 

7. Covenants.   

(a) Seller covenants with Buyer that, between the date hereof and the Closing 

Date, Seller shall act in accordance with the following, unless the Buyer otherwise agrees in 

writing (which agreement shall not be unreasonably withheld or delayed): 
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(i) Seller shall continue to operate and maintain the Station in accor-

dance with the terms of the FCC Authorizations and in material compliance with all applicable 

laws and FCC rules and regulations.  Seller will deliver to Buyer, promptly after filing, copies of 

any reports, applications or responses to the FCC or any communications from the FCC or any 

other party directed to the FCC related to the Station which are filed between the date of this 

Agreement and the Closing Date.  Seller will not file any application to modify the Station’s 

facilities except such modifications as are required by the public interest as determined in the sole 

discretion of Seller, exercised in good faith after consultation with Buyer, and Seller shall take all 

actions necessary to keep the Licenses valid and in full force and effect.  

(iii) Prior to the Closing Date, Seller shall not, without the prior written 

consent of Buyer, sell, lease, transfer or agree to sell, lease or transfer any of the Assets without 

replacement thereof with an equivalent asset of equivalent kind, condition and value that satisfies 

industry standards for such assets, or create any Lien on the Assets, other than a Permitted Lien. 

(iv) From the date hereof to the Closing Date, Seller shall afford, and 

shall cause its respective officers, directors, employees and agents to afford, to Buyer, its 

prospective financing sources and its and their respective officers, employees, advisors and 

agents reasonable access during regular business hours to Seller’s officers, employees, 

independent contractors, agents, properties, records and contracts relating to the Assets, and shall 

furnish Buyer all operating and other data and information with respect to the Assets as Buyer, 

through its respective officers, employees, advisors or agents, may reasonably request. 

   (v) Seller shall give detailed written notice to Buyer promptly upon the 

occurrence of or becoming aware of the impending or threatened occurrence of, any event which 

would cause or constitute a breach or would have caused a breach had such event occurred or 

been known to Seller prior to the date hereof, of any of Seller's representations or warranties 

contained in this Agreement or in any Schedule.  Seller shall promptly disclose to Buyer any 

significant problems or developments with respect to the Assets 

 

 (vi) Seller shall be in material compliance with all federal, state and 

local laws, rules and regulations.  

(b) Buyer covenants with Seller that, between the date hereof and the Closing Date, it 

shall act in accordance with the following: 

 

(i) Buyer shall give detailed written notice to Seller promptly on learning of 

the occurrence of any event that would cause or constitute a breach, or that would have caused a 

breach had such event occurred or been known to Buyer on or before the date of this Agreement, 

of any of Buyer’s representations or warranties contained in this Agreement or in any Schedule 

attached hereto.  Any such notice to Seller, similar informal notice by Buyer to Seller, or 

independent investigation, examination, or other source of knowledge by Seller regarding a 

breach of Buyer’s representations and warranties shall not in any way diminish or obviate any 

representations or warranties of Buyer made in this Agreement, the Schedules and documents 

delivered pursuant to this Agreement. 
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(ii) Buyer shall maintain its qualifications to be the FCC licensee of the 

Station. 

 

(iii) Subject to the provisions of this Agreement, Buyer shall fulfill and 

perform all conditions and obligations on its part to be fulfilled and performed under this 

Agreement and to cause the transactions contemplated by this Agreement to be fully carried out.  

If any event should occur which would prevent the consummation of the transactions 

contemplated hereunder (other than an event proximately caused by Seller), Buyer shall notify 

Seller of such event and shall use its best efforts to cure such event as expeditiously as possible.  

 

(c)   Subject to the terms and conditions of this Agreement, each of the parties hereto 

will use its reasonable best efforts to take all action and to do all things necessary, proper or 

advisable to satisfy any condition to the parties' obligations hereunder in its power to satisfy and 

to consummate and make effective as soon as practicable the transactions contemplated by this 

Agreement.  

 

8.  Conditions Precedent to Obligation to Close.  

(a) The performance of the obligations of Seller hereunder is subject to the 

satisfaction of each of the following express conditions precedent, unless waived in writing by 

Seller: 

(i) Buyer shall have performed and complied in all material respects 

with all of the agreements, obligations and covenants required by this Agreement to be performed 

or complied with by Buyer prior to or as of the Closing Date; 

(ii) The representations and warranties of Buyer set forth in this 

Agreement shall be true and correct in all material respects on and as of the Closing Date with the 

same effect as if made on and as of the Closing Date; 

(iii) The FCC Consent contemplated by this Agreement shall be 

effective;   

(iv) Buyer shall have delivered to Seller, on the Closing Date, the 

Purchase Price and the documents required to be delivered pursuant to Section 9(b); and 

(v) Buyer shall not be subject to any voluntary or involuntary petition 

under Federal bankruptcy law, or any state receivership or similarly proceeding. 

 

(b) The performance of the obligations of Buyer hereunder is subject to the 

satisfaction of each of the following express conditions precedent: 

(i) Seller shall have performed and complied in all material respects 

with all the agreements, obligations and covenants required by this Agreement to be performed or 

complied with by Seller prior to or as of the Closing Date; 
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(ii) The representations and warranties of Seller set forth in this 

Agreement shall be true and correct in all material respects on and as of the Closing Date with the 

same effect as if made on and as of the Closing Date; 

(iii) The FCC Consent contemplated by this Agreement shall be 

effective and shall have become a Final Order; and   

(iv) Seller shall have delivered to Buyer, on the Closing Date, the 

documents required to be delivered pursuant to Section 9(a).  

9. Closing Deliveries.   

(a) At the Closing, Seller will deliver, or cause to be delivered, to Buyer the 

following, each of which shall be in form and substance satisfactory to Buyer and its counsel: 

(i) An Assignment and Assumption of the Station’s FCC 

Authorizations;  

(ii) An Assignment and Assumption of Seller’s interest in the Tower 

Lease; 

(iii) A Consent to the Assignment of the Tower Lease from Seller to 

Buyer executed by the Lessor; 

(iv) A certificate, dated the Closing Date, executed by an officer of 

Seller, certifying the fulfillment of the conditions set forth in Section 8(b)(i) and (ii) hereof;   

(v) A Termination Agreement terminating the Network Affiliation 

Agreement dated May 1, 2010 and the Equipment Lease Agreement dated May 1, 2010; 

(vi) A Closing Statement; and 

(vii) Such other documents, instruments and agreements necessary to 

consummate the transactions contemplated by this Agreement or as Buyer shall reasonably 

request, each in form and substance satisfactory to Buyer and its counsel. 

(b) Prior to or at the Closing, Buyer will deliver to Seller the following, each of 

which shall be in form and substance satisfactory to Seller and its counsel: 

(i) The Purchase Price; 

(ii) An Assignment and Assumption of the Station’s FCC 

Authorizations; 

(iii) A Termination Agreement terminating the Network Affiliation 

Agreement dated May 1, 2010 and the Equipment Lease Agreement dated May 1, 2010;  
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(iv) A certificate, dated the Closing Date, executed by an officer of 

Buyer, certifying the fulfillment of the conditions set forth in Section 8(a)(i) and (ii) hereof; 

(v) An Assignment and Assumption of Seller’s interest in the Tower 

Lease; 

(vi) The Closing Statement; and 

(vii) Such other documents, instruments and agreements necessary to 

consummate the transactions contemplated by this Agreement or as Seller shall reasonably 

request, each in form and substance satisfactory to Seller and its counsel. 

10. Indemnification.    

(a) Following the Closing, Seller shall indemnify, defend and hold harmless Buyer 

with respect to any and all demands, claims, actions, suits, proceedings, assessments, judgments, 

costs, losses, damages, liabilities and expenses (including, without limitation, interest, penalties, 

court costs and reasonable attorneys’ fees) (“Damages”) asserted against, resulting from, imposed 

upon or incurred by Buyer directly or indirectly relating to or arising out of:  (i) the breach by 

Seller of any of its representations or warranties that survive the Closing, or failure by Seller to 

perform any of its covenants, conditions or agreements set forth in this Agreement that survive 

the Closing; and (ii) any and all claims, liabilities and obligations of any nature, absolute or 

contingent, relating to the ownership and operation of the Station prior to the Closing, including 

the Retained Liabilities and with respect to the Excluded Assets. 

(b) Following the Closing, Buyer shall indemnify, defend and hold Seller harmless 

with respect to any and all Damages asserted against, resulting from, imposed upon or incurred by 

Seller directly or indirectly relating to or arising out of: (i) the breach by Buyer of any of its 

representations, warranties, that survive Closing or failure by Buyer to perform any of its 

covenants, conditions or agreements set forth in this Agreement that survive Closing; and (ii) any 

and all claims, liabilities and obligations of any nature, absolute or contingent, relating to the 

ownership and operation of the Station, as conducted by Buyer, subsequent to the Closing. 

(c) If either party hereto (the “Indemnitee”) receives notice or otherwise obtains 

knowledge of any matter with respect to which another party hereto (the “Indemnifying Party”) 

may be obligated to indemnify the Indemnitee under this Section 10(c), then the Indemnitee shall 

promptly deliver to the Indemnifying Party written notice describing such matter in reasonable 

detail and specifying the estimated amount of the Damages or liability that may be incurred by the 

Indemnitee in connection therewith.  The Indemnifying Party shall have the right, at its option, to 

assume the complete defense of such matter at its own expense and with its own counsel, 

provided such counsel is reasonably satisfactory to the Indemnitee.  If the Indemnifying Party 

elects to assume the defense of such matter, then (i) notwithstanding anything to the contrary 

herein contained, the Indemnifying Party shall not be required to pay or otherwise indemnify the 

Indemnitee against any such matter following the Indemnifying Party’s election to assume the 

defense of such matter, (ii) the Indemnitee shall fully cooperate as reasonably requested by the 

Indemnifying Party in the defense or settlement of such matter, (iii) the Indemnifying Party shall 

keep the Indemnitee informed of all material developments and events relating to such matter, and 
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(iv) the Indemnitee shall have the right to participate, at its own expense, in the defense of such 

matter.  In no event shall the Indemnifying Party be liable for any settlement or admission of 

liability with respect to such matter without its prior written consent. 

(d) The several representations and warranties of Seller and Buyer contained in or 

made pursuant to this Agreement shall expire on the date that is twelve (12) months after the 

Closing Date. 

11.  Termination. 

 This Agreement may be terminated by either Buyer or Seller, if the party 

seeking to terminate is not in default or breach of any of its material obligations under this 

Agreement, upon written notice to the other upon the occurrence of any of the following:  (a) if, 

on or prior to the Closing Date, the other party breaches any of its material obligations contained 

herein, and such breach is not cured by the earlier of the Closing Date or thirty (30) days after 

receipt of the notice of breach from the non-breaching party, provided however that such 

opportunity to cure shall not apply to the failure of a party to perform its obligations set forth in 

Section 4 or Section 9, hereof; or (b) if the Assignment Application is denied by Final Order; or 

(c) if there shall be in effect any judgment, final decree or order that would prevent or make 

unlawful the Closing of this Agreement; or (d) if the Closing has not occurred within twelve (12) 

months after the date hereof.  

Upon a termination of this Agreement by Seller due to a breach by Buyer of any of its material 

obligations under this Agreement, Seller’s sole remedy shall be payment by Buyer to Seller, as 

liquidated damages and not as a penalty, of an amount equal to One Dollar, plus Seller’s 

reasonable fees and costs incurred in connection with this transaction, including reasonable 

attorney fees. 

 

12. Specific Performance.  Seller acknowledges that the Station is a unique asset not readily 

obtainable on the open market and that, in the event that Seller fails to perform its obligation to 

consummate the transaction contemplated hereby, money damages alone will not be adequate to 

compensate Buyer for its injury.  Therefore, Seller agrees and acknowledges that in the event of 

Seller's failure to perform its obligation to consummate the transaction contemplated hereby, 

Buyer shall be entitled, (in lieu of any other rights and remedies on account of such failure if 

such relief is granted), to specific performance of the terms of this Agreement and of Seller's 

obligation to consummate the transaction contemplated hereby.  If any action is brought by 

Buyer to enforce this Agreement, Seller shall waive the defense that there is an adequate remedy 

at law, and Buyer shall be entitled to receive from Seller all court costs, attorney's fees and other 

out-of-pocket expenses incurred by Buyer in enforcing its rights under this provision. 

   

13.  Notices.  All notices, elections and other communications permitted or required 

under this Agreement shall be in writing and shall be deemed effectively given or delivered upon 

personal delivery (or refusal thereof), or twenty-four (24) hours after delivery to a courier service 

which guarantees overnight delivery, or five (5) days after deposit with the U.S. Post Office, by 
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registered or certified mail, postage prepaid, and, in the case of courier or mail delivery, 

addressed as follows (or at such other address for a party as shall be specified by like notice): 

 

If to Buyer, to: 

 

Selah Corporation 

901 13
th

 Ave. E 

West Fargo, ND 58078-3306 

Attn:  Robert E. Rosenvold  

 

with a copy (which shall not 

constitute notice) to: 

 

James A. Schmidt, Jr. 

4650 26 Avenue South, Suite J 

Fargo, ND 58104 

 

and 

 

Matthew H. McCormick 

Fletcher, Heald & Hildreth, P.L.C. 

1300 North 17
th

 Street 

11
th

 Floor 

Arlington, VA 22209 

 

 

If to Seller, to: 

 

Educational Media Foundation 

5700 West Oaks Boulevard 

Rocklin, CA  95765 

Attn:  Mike Novak, President 

 

with a copy (which shall not 

constitute notice) to: 

 

David Oxenford, Esq. 

Wilkinson, Barker, Knauer LLP. 

2300 N Street NW, Suite 700 

Washington, DC 20037 

 

14.  Governing Law.  This Agreement shall be construed and enforced in accordance 

with the laws of the State of North Dakota, without giving effect to the choice of law principles 

thereof.   
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15.  Partial Invalidity.  Wherever possible, each provision hereof shall be interpreted 

in such manner as to be effective and valid under applicable law, but in case any provision 

contained herein shall, for any reason, be held to be invalid or unenforceable, such provision 

shall be ineffective to the extent of such invalidity or unenforceability without invalidating the 

remainder of such provision or any other provisions hereof, unless such a construction would be 

unreasonable.   

16.  Counterparts.  This Agreement may be executed in several counterparts, each of 

which will be deemed to be an original but all of which together will constitute one and the same 

instrument.  This Agreement may be executed and exchanged by facsimile or other electronic 

transmission, with the same legal effect as if the signatures had appeared in original handwriting 

on the same physical document.  At the request of any party hereto or to any such agreement or 

instrument, each other party hereto or thereto shall re-execute original forms thereof and deliver 

them to all other parties.  No party hereto or to any such agreement or instrument shall raise the 

use of a facsimile machine to deliver a signature or the fact that any signature or agreement or 

instrument was transmitted or communicated through the use of a facsimile machine as a defense 

to the formation of a contract and each such party forever waives any such defense. 

17.  Expenses.  Buyer shall be responsible for all reasonable and proper costs and 

expenses incurred by either party in connection with this transaction, including Seller’s 

reasonable attorney fees. 

18.  Assignment.  This Agreement shall be binding upon and shall inure to the benefit 

of the parties hereto and their respective successors and permitted assigns.  No party may 

voluntarily or involuntarily assign its interest or delegate its duties under this Agreement without 

the prior written consent of the other party, which consent shall not be unreasonably withheld or 

delayed.  

19.  Entire Agreement.  This Agreement, and the exhibits attached hereto, supersede 

all prior agreements and understandings between the parties with respect to the subject matter 

hereof and may not be changed or terminated orally, and no attempted change, amendment, or 

waiver of any of the provisions hereof shall be binding unless in writing and signed by both 

parties. 

  

22. Schedules and Exhibits.  Unless otherwise specified herein, each Schedule and Exhibit 

referred to in this Agreement is attached hereto, and each such Schedule and Exhibit is hereby 

incorporated by reference and made a part hereof as if fully set forth herein. 

 

[THE NEXT PAGE IS THE SIGNATURE PAGE] 
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SCHEDULE 1 

 

 

 

FCC Licenses 

 

 

Current FCC Licenses, Authorizations 

and Pending Authorizations  
 
 

Type of Authorization Call Sign FCC File 

Number 

Grant Date Expiration Date 

Broadcast License KFAA BRED-

20121128ABO 

3/22/2013 4/1/2021 
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SCHEDULE 2 

 

 

Real Property Leases 

 

 

Attached 


