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ASSET PURCHASE AGREEMENT 
BY AND BETWEEN  

 
JOSEPH V. OLSZOWKA, EXECUTOR 

OF THE ESTATE OF STEPHEN M. OLSZOWKA, DECEASED 
 

AND 
 

CLARION COUNTY BROADCASTING CORP. 

 

THIS ASSET PURCHASE AGREEMENT (the “Agreement”), is made as of the 23rd day 

of December, 2004, by and between JOSEPH V. OLSZOWKA, EXECUTOR OF THE ESTATE 

OF STEPHEN M. OLSZOWKA, DECEASED, having a place of business at 10210 Lone Bluff 

Drive, San Diego, CA 92127 (hereinafter "Seller"), and CLARION COUNTY BROADCASTING 

CORP., a Pennsylvania corporation, having its principal place of business at 1168 Greenville Pike, 

Clarion, PA 16214 (hereinafter "Buyer").   

 

WITNESSETH: 

WHEREAS, Seller is the duly authorized personal representative of the Estate of Stephen 

M. Olszowka, deceased;   

 

WHEREAS, Seller  holds licenses and other authorizations (the “Licenses”) from the 

Federal Communications Commission (the “Commission” or “FCC”) for AM broadcast station 

WKQW and FM broadcast station WKQW-FM (both licensed to Oil City, PA) (hereinafter the 

"Stations"); 

 

WHEREAS, Buyer desires to purchase and Seller desires to assign and sell fixed and 

intangible assets of Seller used or useful in the operation of the Stations including the Licenses, but 

excluding certain assets described in paragraph F(8) of Appendix A attached hereto and 

incorporated by reference herein; 
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NOW, THEREFORE, with the foregoing recitals being incorporated by reference and 

deemed an essential part hereof, in consideration of the mutual promises and covenants contained 

herein, and subject to the following conditions and terms, the parties hereto agree as follows: 

 

DEFINITION OF TERMS 

1. Definition of Terms: 

Definition of particular words, terms and phrases shall have the meaning ascribed to each as 

shown on Appendix A, attached hereto and incorporated by reference herein. 

 

ASSETS TO BE SOLD 

2. Assets to be Conveyed: 

As of the Effective Time, subject to the terms and conditions of this Agreement, Seller shall: 

A. Assign, transfer and deliver or cause to be delivered to Buyer all of the Broadcast 

Assets and Licenses, along with any and all applications for renewal or modification thereof 

pending before the Commission, and will execute and deliver to Buyer all such general warranty 

deeds, bills of sale (with warranty of title free and clear of liens, claims and encumbrances except 

for Permitted Liens), stock powers, assignments, leases and other documents and instruments as 

may be required by this Agreement and as Buyer may reasonably request in order to effectuate the 

assignment, transfer and sale of the Broadcast Assets and Licenses to Buyer as of the Effective 

Time. 
 

B. Deliver to Buyer all files; records; books of account; program, operating and 

maintenance logs; and other records relating to the Licenses and the operation of the Stations as 

Buyer may reasonably request. 
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PURCHASE PRICE 

3. Purchase Price and Payment Thereof: 

The Purchase Price for the Licenses and Broadcast Assets is the sum of FIVE HUNDRED  

FORTY THOUSAND DOLLARS, ($540,000.00), as adjusted pursuant to Paragraph 12 “Proration 

and Adjustments.”  Payment and delivery by the Buyer of the Purchase Price in exchange for 

delivery of suitable instruments of transfer as hereinafter provided shall be made to Seller as 

follows:   

(A) Upon execution of this Agreement, an escrow account shall be established by the 

parties with  Kozacko Enterprises, Inc. dba Kozacko Media Services (the “Escrow Agent”), as 

escrow agent pursuant to a separate Escrow Agreement being executed this same day.   

 (1) Buyer has deposited with Escrow Agent the sum of Twenty Five Thousand 

Dollars ($25,000) (the “Escrow Deposit”).  The Escrow Deposit shall be held in an escrow account 

as an earnest money deposit of Buyer toward the Purchase Price to be held and disbursed by the 

Escrow Agent as set forth in the Escrow Agreement.   

 (2) The Escrow Agent shall be authorized to invest the deposit in Federally 

insured short-term interest-bearing obligations or accounts as the Escrow Agent shall deem 

appropriate.  Buyer shall be entitled to all interest earned on the deposit which shall be immediately 

paid to Buyer from time to time upon its written demand of Escrow Agent.   

(B) At Closing, the following shall occur:   

 (1) Upon written direction of Buyer, Escrow Agent shall pay the Escrow 

Deposit to Seller; and,  

 (2) Buyer shall pay to Seller by bank cashier’s check or by Fedwire transfer of 

immediately available funds the Purchase Price less the Escrow Deposit of Twenty Five Thousand 

($25,000) Dollars, all as adjusted pursuant to Paragraph 12 “Proration and Adjustments”.   
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FCC MATTERS 

4. Commission Consent to Assignment of Licenses: 

Notwithstanding anything herein to the contrary, Seller's and Buyer's rights and duties under 

this Agreement are contingent upon a Final Order of the Commission granting consent to the 

assignment of the Licenses by Seller to Buyer. 

5. Application for Consent-Cooperation of the Parties: 

 Buyer and Seller shall file an application requesting the Commission's consent to 

assignment of the Licenses no later than ten (10) days from the date of this Agreement.  Buyer and 

Seller shall cooperate fully in the prosecution of their application with the Commission.  They shall 

promptly and diligently file and expeditiously prosecute all necessary amendments to that 

application, briefs, pleadings, documents and supporting data, and take all such actions and give all 

such notices as may be required or requested by the Commission or as may be appropriate in an 

effort to expedite the approval of the Commission of the assignment of the Licenses to Buyer. 

6. Control and Access: 

Prior to Closing, Buyer and its agents shall not directly or indirectly (i) control, supervise or 

direct, or (ii) attempt to control, supervise or direct, the operations of the Stations.  Such operations 

shall be the sole responsibility of and in the complete discretion of Seller.  Buyer shall be permitted 

reasonable observation, access and inspection of the records and property of the Stations during 

regular business hours and be furnished on a monthly basis such financial statements relating to the 

Stations as it may reasonably request and which are regularly prepared by Seller in its ordinary 

course of business. 

7. Conditions on Assignment Consent: 

 In the event the Commission's Order consenting to assignment of the Licenses to Buyer 

contains a condition which either Buyer or Seller reasonably determines in good faith is materially 

adverse to such party, such party shall have the right to terminate this Agreement upon written 

notice to the other party within ten (10) days after such Order becomes effective under FCC rules. 
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8. Time for Commission Consent-Termination: 

If the Commission Order does not become a Final Order by December 31, 2005, this 

Agreement may be terminated at the election of either Seller or Buyer upon the giving of ten (10) 

days written notice to the other (assuming that the party terminating the Agreement is not then in 

material breach hereunder) and, in the absence of a material breach by either of the parties, Buyer 

and Seller shall thereupon be released and discharged of all obligations hereunder.  

 

COVENANTS, REPRESENTATIONSAND WARRANTIES  

9. Covenants, Representations and Warranties of Seller: 

Seller makes the following covenants, representations and warranties: 

A. Standing and Authority: 
Seller is now and on the Closing Date shall be the duly constituted and recognized personal 
representative of the Estate of Stephen M. Olszowka, deceased, and has all lawful power and 
authority to enter into this Agreement and to carry out the transactions contemplated hereby. 

 
 B. Conflicts and Consents:  None of the execution, delivery, and performance of this 
Agreement by Seller in accordance with its terms shall, with the provision of notice or the passage 
of time or both, (1) breach any statute, government regulation, or order of any court or 
governmental authority, (2) conflict with any agreement to which Seller is a party or by which it is 
bound, or (3) other than the approval of the FCC as provided herein or parties to contracts being 
assumed by Buyer hereunder, require the consent any third party. 
 

C. Title To Transferred Assets:  Seller on the Closing Date shall have good and 
marketable title to all of the Broadcast Assets, free and clear of all liens, security interest charges 
and encumbrances whatsoever (other than Permitted Liens) and shall have the right, power and 
authority to hold and sell same. 

 
D. Real Property:   (1)  The real property listed and described on Exhibit “A” (the 

“Real Property”) constitutes all of the real property interests of any nature whatsoever, whether 
owned or leased, necessary to conduct the business or operations of the Stations as now 
conducted.  Seller has delivered to Buyer true, correct and complete copies of all deeds by which 
Seller has received an interest in any of the Real Property, and all leases by which Seller is the 
lessee or lessor of any of the Real Property, together with any title insurance policies and/or 
surveys which Seller has received or are in possession of the estate with respect to any of the 
Real Property, and any inspection or environmental reports which Seller has received or are in 
possession of the estate with respect to the Real Property.  All of the Real Property has legal 
access to public roads or streets and has all utilities and services necessary for the lawful conduct 
and operation of the Stations as now conducted.  All towers, earth receiving dishes and facilities, 
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and other installations, equipment and facilities owned or held by Seller and utilized in 
connection with the Stations (including any related buildings and guy anchors) are maintained, 
placed and located in substantial compliance with the provisions of all applicable laws, rules, 
regulations, deeds, easements, restrictions, leases, permits or other arrangements, and are located 
entirely on the Real Property either owned or leased by Seller.  On the Closing Date, Seller will 
have sole, good, valid, indefeasible and marketable fee simple title, insurable at standard rates by 
a reputable national title insurer, to all of the Real Property owned by Seller (including the 
buildings or improvements thereon), free and clear of all liens, mortgages, pledges, covenants, 
options, rights of first refusal, easements, restrictions, encroachments, leases, charges and other 
claims and encumbrances whatsoever, except for:  (i) liens for real estate taxes not yet due and 
payable, and (ii) easements, rights-of-way and restrictions of record, none of which materially 
interferes with or affects the present or reasonably expected future use or value of such property 
for radio broadcasting purposes (the “Permitted Liens”).   
 

 (2)  With respect to each leasehold interest included in the Real Property being 
conveyed hereunder, Seller is not in material default thereunder (nor to the knowledge of Seller 
is any other party thereto) and such leasehold interest (i) is valid, subsisting and in full force and 
effect; (ii) is not subject to any liens or encumbrances other than Permitted Liens and those liens 
reflected in the lease itself; and (iii) so long as Seller fulfills its obligations under the lease 
therefor, Seller has enforceable rights to non-disturbance and peaceful and quiet enjoyment, and, 
to Seller’s knowledge, no third party holds any interests in the leased premises with the right to 
foreclose upon or otherwise terminate or materially impair Seller’s leasehold interest in such 
premises (absent a default by such Seller under the terms of the lease therefor).  The rental set 
forth in each lease included in the Real Property is the actual rental being paid, and there are no 
separate agreements or understandings with respect to same.  Seller currently has any and all 
rights to exercise any renewal options contained in any of said leases, on the terms and 
conditions contained therein and, upon due exercise, currently would be entitled to enjoy the use 
of each leased premises for the full term of such renewal options.  The leased premises are 
occupied under a valid and current occupancy permit or the like to the extent required by law; 
there are no facts known to Seller which would prevent any leased premises from being occupied 
after the Closing in substantially the same manner as before; and, to the extent that third-party 
consents are required to transfer any leases included in the Real Property to Buyer, Seller will 
use his commercially reasonable efforts to obtain such consents.   
 

 (3)  All Real Property (including all of the improvements thereon), (i) is available 
for immediate use in the conduct of the business or operations of the Stations, and (ii) to the best 
of Seller’s knowledge complies in all material respects with all applicable building or zoning 
codes and the regulations of any governmental authority having jurisdiction.  There are no 
condemnation proceedings or eminent domain proceedings, lawsuits or legal proceedings of any 
kind pending with respect to the owned Real Property or, to the knowledge of Seller, threatened, 
in connection with any owned Real Property.  To Seller’s knowledge, there are no underground 
storage tanks for fuel of any kind located on any of the owned Real Property.  The owned Real 
Property and the present use and condition thereof do not violate any applicable deed restrictions 
and to the best of Seller’s knowledge do not violate other covenants, restrictions, agreements, 
existing site plan approvals, or, any zoning or subdivision regulations or urban redevelopment 
plans applicable to the owned Real Property as modified by any duly issued variances, and to the 
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knowledge of the Seller no permits, licenses or certificates pertaining to the ownership or 
operation of the owned Real Property, other than those which are transferable with the Real 
Property, are required by any governmental agency having jurisdiction over the Real Property or 
their operation.  All improvements made by or constructed for Seller and, to Seller’s knowledge 
with respect to improvements used by Seller but not made by it or constructed for it, on the Real 
Property, were constructed in compliance in all material respects with all applicable federal, state 
or other statutes, laws, ordinances, regulations, rules, codes, orders or requirements (including, 
but not limited to, any building, zoning or environmental laws or codes) affecting such premises.  
Seller has paid or shall have paid prior to Closing, all amounts owing by Seller to any architect, 
contractor, subcontractor or materialman for labor or materials performed, rendered or supplied 
to or in connection with any Real Property.   
 

E. Contracts:  Exhibit "B" is a complete list or description of all contracts and 
understandings, written and oral, relative to the Station in existence at the date of this Agreement 
that will be assumed by Buyer (the “Contracts”).  Each of the Contracts has been duly executed by 
or assigned to the Seller with the consent of each of the other parties to each of the Contracts.  Seller 
is not a party to any material contract or commitment other than those listed in Exhibit "B", which is 
not (i) cancelable at Seller's option upon thirty (30) days' notice at no expense to Seller and (ii) 
entered into in the normal course of business.  Seller is not in material breach or default on any of 
the Contracts, and there is no claim of such breach or default known to Seller.  Subject to obtaining 
any required third party consents, Seller has and on the Closing Date Seller will have the legal right 
and power to assign its rights under all the Contracts. 
 

F. Licenses:  Exhibit "C" is a true and complete list of all Licenses currently held by 
Seller for the Stations.  Other than those conditions on the face of the Licenses or those conditions 
set forth in the Communications Act of 1934, as amended (the “Act”) and Commission rules and 
policies (“Commission Rules”) applicable to stations of the same class or service, the Licenses are 
free and clear of legal disqualifications or other restrictions of such nature as would materially limit 
the operation of the Stations as presently conducted.  Except as described in Exhibit "C", there are 
no applications, petitions to deny, material complaints or proceedings known by Seller to be 
pending before the Commission and relating to the business and operations of the Stations. 
 

G. Employment Contracts:  Seller has no written employment contracts with persons 
employed in the operation of the Stations, and no employee benefit plans for such persons, which 
will survive the Closing. 
 

H. Insurance:  All of the Broadcast Assets which are of an insurable character are 
insured above reasonable deductible limits by financially sound and reputable insurance companies 
against loss or damage by fire and other risks to the extent and in the manner customary for such 
Broadcast Assets.  Seller shall maintain or cause to be maintained such insurance until the Closing. 
 

I. Tangible Broadcast Assets:  The tangible Broadcast Assets which are among the 
physical assets listed in Exhibit “D” are now and will, on the Closing Date, be in operating 
condition, normal wear and tear excepted, and will permit the Stations to operate in material 
compliance with the rules of the Commission.  Seller shall maintain its normal inventory of supplies 
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and spare parts which are utilized in the operation of the Stations and being conveyed pursuant 
hereto. 
 

J. Laws and Regulations.  At Closing, the Stations will be in substantial compliance 
with all applicable federal, state and local laws, ordinances and regulations.  Seller agrees that 
prior to the Closing Date, if it becomes aware of any violations of the Act or of the Commission 
Rules, it shall remove all such violations. 
 

K. Disposition of Assets:  Between the date hereof and the Closing Date, Seller shall 
not transfer, convey or assign to any other person the Licenses or any of the Broadcast Assets 
unless, in the case of tangible assets included in the Broadcast Assets, the same are replaced by 
assets of equal quality and usefulness. 
 

L. Litigation:  There is not now any litigation of any nature, pending or, to Seller’s and 
Helen Olszowka’s knowledge, threatened against Seller or its property which could materially 
adversely affect the Licenses or the operation or earnings of the business of the Stations, or 
materially and adversely affect the enjoyment or use thereof by Seller. 
 

M. Taxes:  As of the Closing Date, Seller shall have filed all federal, state, and local tax 
returns required by law in the legally prescribed time and manner and shall have paid and 
discharged all taxes, assessments, penalties, excises and levies which are then due and payable. 

 
N. Environmental:  Neither Seller nor, to Seller’s knowledge, his predecessor in 

interest has disposed of any Hazardous Materials including Polychlorinated Byphenyls (“PCBs”) 
on any of the Real Property.  Seller and, to Seller’s knowledge, his predecessor in interest each 
has complied in all material respects with all federal, state and local environmental laws, rules 
and regulations applicable to the Stations and their operations, including but not limited to the 
FCC’s guidelines regarding radio frequency radiation.  To the knowledge of the Seller, no 
Hazardous Materials including PCBs has been disposed of by any other person on any of the 
Real Property.  As used herein, the term “Hazardous Material” has the same meaning as defined 
elsewhere in this Agreement.   
 

O. Financial Condition:  Seller has previously furnished Buyer with true and complete 
copies of Seller’s financial statements (the “Financial Information”).  The Financial Information is 
correct and complete in all material respects, was prepared in accordance with generally accepted 
accounting principles applied on a consistent basis throughout the periods involved, and fairly 
presents the information set forth therein as at the dates thereof and for the periods indicated.  

 
P. Full Disclosure:  No representation, warranty or statement by Seller knowingly 

contains (or will knowingly contain at the time of delivery) any untrue statement of a material fact 
or knowingly omits (or will knowingly omit at the time of delivery) to state a material fact 
necessary in order to make the statements contained therein not misleading.   

 
Q. Negative Covenants:  From the date hereof through the Closing Date and to the 

extent allowed by applicable law, except as contemplated by this Agreement, Seller will not, 
without the prior written consent of Buyer: 
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 (1)  Create or assume any mortgage or pledge, or subject to lien or encumbrance any 
of the Broadcast Assets, whether now owned or hereafter acquired other than Permitted Liens.   

 
 (2)  Enter into any contract, lease or agreement, or amend, renew or extend any 

contract involving the Stations in any manner which imposes any liability on Buyer or cannot be 
cancelled upon thirty (30) days notice without penalty.   

 
 (3)  Change the Stations’ call letters or, except as may be reasonably required by 

Seller to operate the Stations in accordance with the usual and ordinary course of business, modify 
the Stations’ facilities.   
 
10. Covenants, Representations and Warranties of Buyer 
 

A. Standing and Authority.  Buyer is now and on the Closing Date shall be a 
corporation duly organized and in good standing in the State of Pennsylvania.  Buyer has taken any 
and all actions required by its organizational documents to authorize its execution, delivery and 
performance of this Agreement, and, when executed by Seller, this Agreement will constitute a 
valid and binding obligation of Buyer enforceable against Buyer in accordance with its terms except 
as the same may be limited by bankruptcy, receivership, insolvency and other similar laws and 
equitable principles affecting the rights of creditors. 

 
B. Qualifications.  Buyer has the legal, character, and financial qualifications under the 

Act and Commission Rules to acquire the Licenses for the Stations. 
 
C. Financing.  Buyer has on hand or will have on hand at Closing sufficient cash to 

fulfill its financial obligations hereunder. 
 
D. Full Disclosure.  No representation, warranty or statement by Buyer knowingly 

contains (or will knowingly contain at the time of delivery) any untrue statement of a material fact 
or knowingly omits (or will knowingly omit at the time of delivery) to state a material fact 
necessary in order to make the statements contained therein not misleading.   

 
E. Collection of Accounts Receivable.  At the Closing, Seller shall assign to Buyer, for 

collection purposes only, all of the accounts receivable of the Stations in existence as of the Closing 
Date (the “Accounts Receivable”).  For a period of one hundred twenty (120) days following the 
Closing (the “Collection Period”), Buyer shall use commercially reasonable efforts to collect all of 
the Accounts Receivable (which shall not include the institution of any litigation). Buyer shall use 
its customary procedures to trying to collect the Accounts Receivable and shall not (1) guarantee 
any collection, (2) other than its obligation to remit monies collected as required by this section, be 
liable to Seller for any failure to collect any Accounts Receivable not based on Buyer’s willful 
malfeasance or gross negligence, or (3) be responsible for the collection of any Account Receivable 
from a debtor in bankruptcy, receivership or similar proceeding (and will return such Account 
Receivable to Seller in the event any account debtor becomes subject to such a proceeding after the 
Closing Date).  Seller shall use commercially reasonable efforts to cooperate with Buyer in the 
collection of the Accounts Receivable, including the execution of any power of attorney reasonably 
requested by Buyer in connection therewith. On the tenth day of each month during the Collection 



 

 
 
DSMDB.1855891.4 

10

Period, Buyer shall remit a check to Seller for all monies collected on the Accounts Receivable 
along with a report identifying the Accounts Receivable collected.  Buyer shall notify Seller 
promptly if any Account Receivable debtor objects to any Account Receivable. Such Account 
Receivable shall be immediately re-assigned to Seller for collection, and Buyer shall have no 
collection responsibility with respect to such Account Receivable.  Within ten (10) days after the 
expiration of the Collection Period, Buyer shall remit a check to Seller for all monies collected on 
the Accounts Receivable not previously provided to Seller along with a final report of all Accounts 
Receivable collected.  Upon expiration of the Collection Period, all unpaid Accounts Receivable 
shall be re-assigned to Seller, and Buyer shall have no responsibility thereafter for the collection of 
the Accounts Receivable. 

 
F. Conflicts and Consents:  None of the execution, delivery, and performance of this 

Agreement by Buyer in accordance with its terms shall, with the provision of notice or the passage 
of time or both, (1) breach any statute, government regulation, or order of any court or 
governmental authority, (2) conflict with any agreement to which Buyer is a party or by which it is 
bound, or (3) other than the approval of the FCC as provided herein, require the consent any third 
party. 

 

INDEMNIFICATION 

11. Indemnification by Seller: 
 

A. Buyer does not assume, shall not be obligated to pay, any liabilities of Seller of any 
kind or manner except by reason of the contracts to be expressly assigned and assumed at Closing 
by Buyer as Shown on Exhibit “B” and, with respect to such contracts, only such obligations which 
arise after the Effective Time. 
 

B. Seller shall indemnify and hold Buyer, its successors and assigns, harmless from and 
against: 
 

 (1) Any and all claims, liabilities and obligations of any kind or nature, 
contingent or otherwise, arising from or related to the Licenses, the ownership or holding of the 
other Broadcast Assets, and the operation of the Stations prior to the Effective Time, including, but 
not limited to, (a) any and all claims, liabilities and obligations arising or required to be performed 
on or prior to the Effective Time under any lease, contract or agreement assumed by Buyer except 
as otherwise provided herein and (b) any failure by Seller to comply with any bulk sales law in 
Pennsylvania applicable to Seller’s ownership or operation of the Stations; and 
 

 (2) Any and all damage or deficiency resulting from any of Seller’s 
misrepresentation, breach of warranty, or non-fulfillment of any agreement or obligation assumed or 
retained by Seller under this Agreement, or from any of Seller’s misrepresentation in or omission 
from any certificate or other instrument furnished to Buyer by Seller pursuant to this Agreement or 
in connection with any of the transactions contemplated hereby; and 
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 (3) Any and all actions, suits, proceedings, damages, assessments, judgments, 
costs and expenses, including reasonable attorneys' fees incurred by Buyer as a result of Seller's 
failure or refusal to compromise or defend any claim incident to the foregoing provisions; and 
 

 (4) Any and all claims by creditors of Seller (including taxing authorities) that 
impose liability on the Buyer or Buyer's assets resulting from claims of creditors of Seller arising 
from or in connection with the holding or ownership of the Broadcast Assets or operation of the 
Stations before the Effective Time. 
 
12. Indemnification by Buyer: 
 

A. Seller does not assume, shall not be obligated to pay, and shall not be obligated to 
perform any liabilities or obligations of Buyer of any kind or manner  that relate to the ownership or 
holding of the Broadcast Assets after the Effective Time. 
 

B. Buyer shall indemnify and hold Seller, his successors and assigns, harmless from 
and against: 
 

 (1) Any and all claims, liabilities and obligations of any kind or nature, 
contingent or otherwise, arising from or related to the Licenses, the ownership or holding of the 
other Broadcast Assets, and the operation of the Stations subsequent to the Effective Time, 
including, but not limited to, any and all claims, liabilities and obligations arising or required to be 
performed on or after the Closing Date under any lease, contract or agreement assumed by Buyer 
except as otherwise provided herein; and 
 

 (2) Any and all damage or deficiency resulting from any of Buyer’s 
misrepresentation, breach of warranty, or non-fulfillment of any agreement or obligation assumed or 
required to be assumed by Buyer under this Agreement, or from any of Buyer’s misrepresentation in 
or omission from any certificate or other instrument furnished to Seller by Buyer pursuant to this 
Agreement or in connection with any of the transactions contemplated hereby; and 
 

 (3) Any and all actions, suits, proceedings, damages, assessments, judgments, 
costs and expenses, including reasonable attorneys' fees incurred by Seller as a result of Buyer's 
failure or refusal to compromise or defend any claim incident to the foregoing provisions; and 
 

 (4) Any and all claims by creditors of Buyer (including taxing authorities) that 
impose liability on the Seller or Seller's assets resulting from claims of creditors of Buyer arising 
from or in connection with the ownership or holding of the Broadcast Assets or operation of the 
Stations after the Effective Time. 
 

ADJUSTMENTS TO PURCHASE PRICE 

13. Proration and Adjustments. 

State and local taxes, real and personal, upon the Broadcast Assets; rent and insurance; 

utility charges; Commission annual license or other fees;  prepaid expenses and deposits; shall be 
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prorated and accounted for insofar as practicable as between Seller and Buyer as of the Effective 

Time.  An appropriate payment shall be made by Seller to Buyer or Buyer to Seller, as the case may 

be, on the basis of such prorations as far as possible at the Closing, with the balance of prorations, if 

any, to be paid not later than sixty (60) days after the Closing Date.  If the parties cannot reach a 

resolution of any disagreement on any proration at the end of that 60-day period, the parties shall 

select a mutually-agreeable certified public accountant (“CPA”) who shall be asked to render a 

decision within thirty (30) days after the CPA’s selection.  The CPA’s decision shall be binding on 

the parties and enforceable in a court of competent jurisdiction.  The fees and expenses of the CPA 

shall be divided equally between the parties.  

 
14. Environmental Site Assessment:   
 
 (1)  Following the execution of this Agreement, at Buyer’s expense, Buyer may engage 

an engineering environmental assessment firm to perform a Phase I Environmental Assessment 

for any or all of the Real Property (the “Environmental Assessment”) and Seller shall cooperate 

with Buyer and such firm in performing such Environmental Assessment, provided that the 

Environment Assessment is completed and a copy thereof provided Seller within thirty (30) days 

of the date of this Agreement.  Delivery of the Environmental Assessment to Buyer shall not 

relieve Seller of any obligation with respect to any representation, warranty or covenant of Seller 

in this Agreement or waive any condition to Buyer’s obligations under this Agreement.  If the 

Environmental Assessment reveals the existence of material Environmental Conditions or 

material Environmental Noncompliance (each as defined below) at the Real Property, Buyer 

shall have the right, exercisable by giving written notice to Seller within fifteen (15) days of the 

receipt by Buyer of the Environmental Assessment specifying the nature of the Environmental 

Conditions or Non-Compliance revealed by the assessment, to terminate this Agreement; 

provided, however, that Buyer’s right to terminate this Agreement based upon the findings of the 
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Environmental Assessment will expire if the Environmental Assessment has not been completed 

within  thirty (30) days after the date of this Agreement.  Notwithstanding the foregoing, in the 

event the Environmental Assessment discloses a material Environmental Condition or material 

Non-Compliance (“Environmental Problem”) that can be remedied by the expenditure of  

Twenty-Five Thousand Dollars ($25,000) or less, at Seller’s election, Seller will either (i) 

remedy the problem, at his expense, prior to the Closing, and the Closing will otherwise take 

place in the manner, and at the time, provided for herein, or (ii) agree to reduce the Purchase 

Price by the full amount estimated in the Environmental Assessment of what it will cost to 

remedy the problem, in which event the Closing will take place at the reduced price and Buyer 

shall be responsible for remedying the problem, at its sole cost and expense.  In the event that the 

cost of remedying the Environmental Problem will exceed  Twenty-Five Thousand Dollars 

($25,000), this Agreement shall terminate twenty (20) days after Seller receives a copy of the 

Environmental Assessment unless (a)  Seller agrees in the exercise of its sole discretion to 

remedy the Environmental Problem prior to Closing or (b) Buyer agrees in the exercise of its 

sole discretion to be responsible for the remediation costs in excess of  Twenty-Five Thousand 

($25,000) Dollars, in which event the Closing will take place with a reduction of the Purchase 

Price in the amount of  Twenty-Five Thousand Dollars ($25,000) and Buyer shall be responsible 

for remedying the problem at its sole cost and expense.   

(2) For purposes of this Agreement: 

  (i)  “Hazardous Materials” means hazardous wastes, hazardous substances, 

hazardous constituents, toxic substances or related materials, whether solids, liquids or gases, 

including but not limited to substances defined as “hazardous wastes”, “hazardous substances”, 

“toxic substances”, “pollutants”, “contaminants”, “radioactive materials”, “petroleum or any 
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fraction thereof”, or other similar designations in, or otherwise subject to regulation under 

CERCLA; the Toxic Substance Control Act (“TSCA”), 15 U.S.C. §2601 et seq.; the Hazardous 

Materials Transportation Act, 49 U.S.C. §1802; the Resource Conservation and Recovery Act 

(“RCRA”), 42 U.S.C. §9601 et seq.; the Clean Water Act (“CWA”), 33 U.S.C. §1251 et seq.; the 

Safe Drinking Act, 42 U.S.C. §300f et seq.; the Clean Air Act (“CAA”), 42 U.S.C. §7401 et seq.; 

or any similar state law; and in the plans, rules, regulations or ordinances adopted, or other 

criteria and guidelines promulgated pursuant to the preceding laws or other similar laws, 

regulations, rules or ordinances now or hereafter in effect (collectively the “Environmental 

Laws”).   

 
  (ii)  “Environmental Conditions” means conditions of the environment, 

including the ocean, natural resources (including flora and fauna), soil, surface water, ground 

water, any present or potential drinking water supply, subsurface strata or the ambient air, 

relating to or arising out of the use, handling, storage, treatment, recycling, generation, 

transportation, release, spilling, leaking, pumping, pouring, emptying, discharging, injecting, 

escaping, leaching, disposal, dumping or threatened release of Hazardous Materials by Seller or 

Seller’s predecessors in interest.  With respect to claims by employees, Environmental 

Conditions also includes the exposure of persons to Hazardous Materials within a workplace on 

the Real Property.   

 
  (iii)  “Environmental Noncompliance” means, but is not limited to:  (1) the release 

or threatened release of any Hazardous Materials into the en`vironment, any storm drain, sewer, 

septic system or publicly owned treatment works, in violation of any effluent or emission 

limitations, standards or other criteria or guidelines established by any federal, state or local law, 
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regulation, rule, ordinance, plan or order; and (2) any facility operations, procedures, designs, 

etc., which do not conform to the statutory or regulatory requirements of the CAA, the CWA, the 

TSCA, the RCRA, or any other Environmental Laws intended to protect public health, welfare 

and the environment.   

RISK OF LOSS 

15. Risk of Loss: 

The risk of any loss or damage to the Broadcast Assets shall be on Seller at all times prior to 

the Closing Date.  In the event of any loss or damage, Seller shall repair, replace or restore such 

assets as soon as possible.  Subject to the provisions of Paragraph 20 “Remedies of Default” hereof, 

if any event occurs which prevents broadcast transmission of the Stations in a normal and usual 

manner in accordance with its licensed parameters and Seller cannot restore the facilities so that 

such transmission can be resumed before the Closing Date, the Closing Date shall be postponed 

until such transmissions have been restored and transmission resumed, and, to the extent necessary, 

the parties shall request that the Commission extend the  consummation deadline of the 

Commission’s Order (a) for a period not to exceed sixty (60) days or (b) until expiration of the 

period specified in paragraph 8, "Time for Commission Consent-Termination," whichever date is 

later.  If any lost or damaged assets shall not have been repaired, replaced or restored by the Closing 

Date or by any agreed postponed date, Buyer shall have the right, if not in default, by giving written 

notice of its election so to do, to either (i) terminate this Agreement forthwith without any further 

obligation hereunder or (ii) proceed with the Closing, in which latter event Seller shall pay or assign 

to Buyer all insurance proceeds paid or payable to Seller as a result of such loss or damage and not 

theretofore expended by Seller in repair, replacement or restoration of the lost or damaged assets 

and the Purchase Price hereunder shall be reduced by any additional amounts agreed to by Seller in 

writing which Buyer reasonably estimates, in good faith, to expend to fully restore, repair or replace 

any affected Stations or any of the tangible Broadcast Assets (and, in the absence of any agreement 
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by Seller on the reduction in the Purchase Price within thirty (30) days after Buyer’s request 

therefor, Seller may terminate the Agreement without any further obligation hereunder). 

 
CONDITIONS PRECEDENT TO BUYER'S 

OBLIGATION TO CLOSE 

16. Conditions Precedent to Buyer's Obligations: 

 If, as of and at the Closing Date, the following conditions are satisfied, and subject to the 

provisions of Section 16 hereof, Buyer shall be obligated to purchase the Licenses and the  

Broadcast Assets to the extent set forth and in accordance with the terms and conditions of this 

Agreement: 

 
A. Representations, Warranties and Covenants:  The representations warranties and 

covenants of Seller contained herein shall be true as of and at the Closing Date as though made on 
such date.  Seller shall have performed and complied with all obligations and covenants required by 
this Agreement to be performed or complied with by Seller on or prior to the Closing Date.  Seller 
shall have delivered to Buyer a written statement dated the Closing Date and signed by Seller 
attesting to the above. 
 

B. Delivery of Closing Documents:  Seller shall have delivered to Buyer the Closing 
Documents described in Section 18 of this Agreement. 
 

C. Litigation:  There is not on the Closing Date be any litigation, proceeding or 
investigation before any administrative or judicial body, federal, state or local, pending or to the 
knowledge of Seller threatened which might impair materially the ability of Seller to carry out the 
provisions of this Agreement in accordance with its terms or materially adversely affect the 
Licenses, the Broadcast Assets or the business of the Seller. 
 

D. Licenses:  Seller shall be the holder of the Licenses, which shall be free and clear of 
conditions (other than those set forth on the Licenses themselves or in the Act and Commission 
Rules), competing applications, petitions to deny, material complaints, appeals or any restrictions as 
might limit the operation of the Stations as presently authorized. 
 

E. Consents:  On the Closing Date, each person or entity, the consent or approval of 
which to the sale, conveyance, transfer and assignment of the Licenses and Broadcast Assets or any 
material part thereof to Buyer, as herein provided, is then required, shall have duly consented or 
approved such sale, conveyance, transfer and assignment, except insofar as such consent or 
approval shall have been expressly waived by Buyer. 
 

F. Final Order:  The Commission's Order pertaining to the Licenses shall have become 
a Final Order. 
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            G. No Material Adverse Development.  No material adverse development shall have 
occurred with respect to the Stations that results in a significant impairment to the ability of the 
Stations to operate as currently operated or represents a substantial impairment of the aggregate 
value of the Stations or the Licensees and other Broadcast Assets being conveyed. 

   
H. Title Insurance Policy:  Buyer shall, after expending reasonable and timely efforts, 

have received, at its cost, an owner’s policy of title insurance as to Seller’s owned Real Property 
naming Buyer as insured with no exceptions to title other than the standard printed exceptions 
contained in such title policy (the “Title Policy”).   

 
 

CONDITIONS PRECEDENT TO SELLER'S 
OBLIGATION TO CLOSE 

17. Conditions Precedent to Seller's Obligations: 

If, as of the Closing Date, the following conditions are satisfied, Seller shall be obligated to 

sell the Licenses and the Broadcast Assets to the extent set forth in accordance with the terms and 

conditions of this Agreement: 

 
A. Purchase Price:  All payments under this Agreement which are due and payable by 

Buyer on or before the Closing Date shall have been paid in accordance with the terms of this 
Agreement. 
 

B. Delivery of Closing Documents:  Buyer shall have delivered to Seller the Closing 
Documents and shall have completed the actions described in Section 19 of this Agreement. 
 

C. Final Order:  The Commission's Order pertaining to the Licenses shall have become 
a Final Order. 

 
D. Representations, Warranties and Covenants:  The representations warranties and 

covenants of Buyer contained herein shall be true as of and at the Closing Date as though made on 
such date.  Buyer shall have performed and complied with all obligations and covenants required by 
this Agreement to be performed or complied with by Buyer on or prior to the Closing Date.  Buyer 
shall have delivered to Seller a written statement dated the Closing Date and signed by Buyer’s 
president attesting to the above. 
 

E. Litigation:  There shall not on the Closing Date be any litigation, proceeding or 
investigation before any administrative or judicial body, federal, state or local, pending or to the 
knowledge of Buyer threatened which might impair materially the ability of Buyer to carry out the 
provisions of this Agreement in accordance with its terms. 
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CLOSING DOCUMENTS 

18. Closing Documents to be Delivered by Seller: 

 On the Closing Date and at the Closing Place, Seller shall deliver to Buyer the following: 

 
A. Bills of Sale, deeds, and other instruments and documents of title in form and 

substance reasonably satisfactory to Buyer, dated the Closing Date, executed by Seller, in such 
reasonable detail transferring the Broadcast Assets and Licenses, free and clear of all liens, claims, 
charges and encumbrances. 
 

B. A written statement signed by the Seller to the effect set forth in paragraph A of 
Section 16.  
 

C. Such other assignments, documents and instruments as Buyer may reasonably 
require to evidence Seller’s ownership of all property rights hereunder sold wherever located. 

 
D. Seller shall have delivered to Buyer on or prior to the Closing Date an estoppel 

certificate or status letter from the landlord under each lease of Real Property the consent of whom 
is required for the assignment of such lease which will certify (i) the lease is valid and in full force 
and effect; (ii) the amounts payable by Seller under the lease and the date to which the same have 
been paid; (iii) whether there are, to the knowledge of said landlord, any defaults thereunder, and, if 
so, specifying the nature thereof; and (iv) a statement that the transactions contemplated by this 
Agreement will not constitute a default under the lease and that the landlord consents to the 
assignment of the lease to Buyer.   
 

19. Closing Documents to be Delivered by Buyer: 

On the Closing Date and at the Closing Place, Buyer shall deliver or cause to be delivered to 

Seller the following: 
 
A. The Purchase Price, subject to any adjustments pursuant to Paragraph 11 above. 

 
B. Assignment and Assumption Agreements and other instruments of Buyer, in form 

and content reasonably satisfactory to Seller, agreeing to assume, pay, perform and discharge the 
liabilities, obligations and commitments   arising from the ownership or holding of the Broadcast 
Assets after the Effective Time. 

 
C. A written statement signed by the Seller to the effect set forth in paragraph D of 

Section 17.  
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MISCELLANEOUS PROVISIONS 

20. Remedies of Default: 
 
A. In the event of a material breach by Buyer prior to or at Closing, of any term or 

condition of this Agreement or any warranty or representation contained herein, Seller may 

terminate this Agreement and retain, as his sole remedy, the Twenty Five Thousand ($25,000) 

Dollars Escrow Deposit as liquidated damages, which is a reasonable estimate of the damages 

incurred by Seller (which may not be readily quantified) and not a penalty.  The rights conferred by 

the above sentence may not be exercised unless Seller has given Buyer thirty (30) days written 

notice of the specific nature of the breach and Buyer has failed to correct it within that period. 

 
B. In the event of a material breach by Seller, prior to or at Closing, of any term or 

condition of this Agreement or any warranty or representation contained herein, Buyer may 

terminate this Agreement and Seller and Escrow Agent immediately shall return to Buyer all sums 

of money, including those in escrow, paid by or on account of Buyer if Seller has failed to cure any 

such breach within thirty (30) days after receipt of notice from Buyer identifying the breach and the 

action necessary to cure the breach.  Further, in the event of a material breach by Seller, prior to or 

at Closing, of any term or condition of this Agreement or any warranty or representation contained 

herein which is not cured during that 30-day period, Buyer may, at its option, notwithstanding 

anything to the contrary and in addition to any remedies provided in this Agreement, pursue all 

remedies at equity and at law which it may have, including the right to specific performance.  Seller 

acknowledges that specific performance is an appropriate remedy because the Stations are unique 

and damages at law may be inadequate.   
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21. Brokerage: 

 The parties represent to  each other that the sole broker, finder or consultant involved in any 

manner in the negotiations leading up to the execution of this Agreement is Kozacko Enterprises, 

Inc. dba Kozacko Media Services (for purposes of this section only, “Broker”) and that all fees, 

commissions, charges, compensation and costs of any kind owed or promised to Broker shall be the 

sole responsibility and be paid by Seller.  Each party agrees to indemnify and hold the other party 

harmless from any other claim made for a broker or finder's fee or other similar payment based 

upon any agreements, arrangements or understandings with such party.  

22. Notices: 

 All necessary notices, demands and requests required or permitted to be given under the 

provisions of this Agreement, shall be deemed duly given if sent by overnight courier, charges 

prepaid, addressed as follows: 

 
If to Seller:  Joseph V. Olszowka, Executor of the Estate of 
   Stephen M. Olszowka, deceased 

10210 Lone Bluff Drive 
San Diego, CA 92127 

 
With Copy  Lewis J. Paper, Esquire 
   Dickstein Shapiro Law Offices 
   2101 L Street N.W. 
   Washington, DC 20037 
 
If to Buyer:  William Hearst, President 

Clarion County Broadcasting Corp. 
1168 Greenville Pike 
Clarion, PA 16214 
 

With copy:  Frederick A. Polner, Esquire 
   Rothman Gordon 
   Grant Building, Third Floor 
   Pittsburgh, PA 15219 
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23. Survival of Terms: 

 The provisions hereof which are to be performed after the Closing Date and the several 

covenants, representations, warranties and agreements of the parties herein contained shall survive 

the Closing Date hereunder for twelve (12) months after the Closing Date. 

24. Entire Agreement: 

 This Agreement, the Appendix and all Exhibits hereto, embodies the entire agreement and 

understanding between the parties hereto with respect to the subject matter hereof.  All prior 

communications, negotiations, arrangements, representations, agreements and understandings 

whether oral or written between the parties hereto, and their representatives, are merged herein and 

extinguished, this Agreement superseding and canceling the same.  Except as herein otherwise 

provided, no subsequent alteration, amendment, change or addition to this Agreement shall be 

binding upon the parties unless reduced to writing and signed by them. 

25. Successors and Assigns: 

 This Agreement shall be binding upon and inure to the benefit of the parties hereto and their 

respective successors and assigns. 

26. Other Documents: 

 The parties shall execute such other documents as may be necessary for the implementation 

and consummation of this Agreement, including those documents pertaining to Buyer’s purchase of 

the Real Property. 

27. Headings: 

 The headings of the paragraphs of this Agreement are for convenience of reference only and 

do not form a part hereof and in no way modify, interpret or construe the meanings or intentions of 

the parties. 

28. Attorneys Fees: 

 In the event legal proceedings are commenced by either party to enforce any rights 

hereunder, the prevailing party, in addition to which he or it may be entitled pursuant to the terms of 
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this Agreement, shall also be entitled to collect reasonable attorneys fees and expenses incurred in 

connection with such action. 

29. Consent to Jurisdiction: 

 (a) The parties hereto irrevocably submit to the jurisdiction of the applicable courts of 

the Commonwealth of Pennsylvania located in Clarion County, Pennsylvania and the federal courts 

of the United States of America located in Allegheny County, Pennsylvania, and appropriate 

appellate courts therefrom, over any dispute arising out of or relating to this Agreement or any of 

the transactions contemplated hereby and each party hereby irrevocably agrees that all claims in 

respect of such dispute or proceeding may be heard and determined in such courts, which courts 

shall be the exclusive courts of jurisdiction and venue.  The parties hereby irrevocably waive, to the 

fullest extent permitted by law, any objection which they may now or hereafter have to the laying of 

venue of any dispute arising out of or relating to this Agreement or any of the transactions 

contemplated hereby brought in such court or any defense of inconvenient forum for the 

maintenance of such dispute.  Each of the parties hereto agrees that a judgment in any such dispute 

may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by 

law.  This consent to jurisdiction and venue is being given solely for purposes of this Agreement 

and is not intended to, and shall not, confer consent to jurisdiction or venue with respect to any other 

dispute in which a party to this Agreement may become involved.   

 (b) Each of the parties hereto hereby consents to process being served by any party to 

this Agreement in any suit, action, or proceeding of the nature specified in subsection (a) above the 

mailing of a copy thereof in the manner specified by the provisions of Section 20. 

30. Preparation of Agreement: 

 All parties to this Agreement have participated equally in its preparation.  Accordingly, if a 

dispute arises regarding or relating to this Agreement, the language or terms of the Agreement shall 

not be construed more or less favorably against one party over another.   

[Remainder of Page Intentionally Left Blank] 

 



 

 
 
DSMDB.1855891.4 

23

IN WITNESS WHEREOF, the parties hereto, intending to be legally bound, have hereunto 

set their hands and seals the day and year first above written. 
 
     SELLER: 
 

JOSEPH V. OLSZOWKA, EXECUTOR OF THE ESTATE 
OF STEPHEN M. OLSZOWKA, DECEASED. 

 
__________________   ____________________________________________ 
Witness    By: Joseph V. Olszowka, Executor 
 
ATTEST:    BUYER: 
 

CLARION COUNTY BROADCASTING CORP. 
 
___________________  ____________________________________________ 
Secretary    By:  William Hearst, President 
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APPENDIX A 
 
 

A. "Commission" or “FCC” means the Federal Communications Commission or any 
successor federal governmental agency the approval of which is required before a broadcast license, 
construction permit, or authorization can be assigned. 

 
B. “Commission's Order” means an Order of the Commission consenting to the 

assignment by Seller to Buyer of the Licenses. 
 
C. “Effective Time” means the point in time when the Closing becomes effective and 

shall be at 12:01 a.m. on the day after the Closing. 
 
C. “Final Order” means a Commission's Order as to which the time for filing a request 

for administrative or judicial review or reconsideration has expired without any such filing having 
been made or any such request for reconsideration or review having been denied in an order for 
which the time for filing a request for further administrative or judicial review or reconsideration 
has expired without any such filing having been made, and the time for the Commission to seek 
administrative review with respect thereto sua sponte having expired without any request for such 
review having been instituted. 

 
D. “Closing Date” and “Closing” mean the date and time at which the Licenses, 

Broadcast Assets and the radio broadcasting business of the Seller will be transferred to Buyer.  
Subject to the provisions of paragraph 8 of the Asset Purchase Agreement, the Closing Date shall be 
a date mutually agreed to by the parties but in no event sooner than seven (7) days and not more 
than fourteen (14) days after the Commission’s Order has become a Final Order. 

 
E. “Closing Place” means the offices of Buyer or such other place as may be agreed to 

by the parties. 
 
F. “Broadcast Assets” means: 

 
 (1) The Real Property, furniture, fixtures, machinery, equipment, inventory and 

other real and tangible personal property owned by Seller and used in the operation of the Stations 
together with any replacements thereof or additions thereto made between the date hereof and the 
Closing Date, less any retirements thereof made in the ordinary and usual course of business, all as 
listed and described or attached to the Assets Purchase Agreement; 

 
 (2) Leases, contracts and agreements of Seller relating to the Stations which are 

in effect on the Closing Date, all as listed and described or attached to the Asset Purchase 
Agreement; 

 
 (3) Subject to proration as set forth in this Agreement, prepaid expenses, 

deposits and deferred charges (including line charges, and prepaid program rental charges) of the 
Stations determined in accordance with generally accepted accounting principles as of the Closing 
Date; 
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 (4) Goodwill, privileges, licenses, permits, copyrights, service or trademarks and 

trade names, investments and other intangible rights, including rights to the call letters "WKQW" 
and “WKQW” with or without the suffix “FM” owned by Seller and used in the operation of the 
Stations or in connection with the Broadcast Assets along with any and all pending applications for 
renewal or modification thereof; 

 
 (5) All books, records, and other documents relating to the Stations.   

 
 (6) All other things acquired for and used or to be used in the operation of the 

Stations. 
 

 (7) The Broadcast Assets shall not include (a) cash, cash equivalents, and 
marketable securities, (b) claims (including those relating to tax refunds) based on ownership or 
holding of the Broadcast Assets prior to the Effective Time, and (c) the furniture and other assets 
identified in Exhibit “E” annexed hereto. 
 

G. "Licenses" means the licenses, permits or other authorizations issued by the 
Commission in connection with the Stations, all as listed and described in Exhibit "C" attached to 
the Asset Purchase Agreement. 
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EXHIBIT E 
 
 
MAIN OFFICE 
 
Smith Corona typewriter and stand 
Two lamps – one oak and one glass 
 
AM STUDIO 
 
One small oak table 
One reel to reel tape deck 
 
KITCHEN 
 
One dark oak coffee table 
 
RECEPTION AREA 
 
One three drawer oak cabinet 
 
STEVE’S OFFICE 
 
One small oak computer stand 
One two drawer oak file cabinet 
Two small book shelves – oak 
One oak printer stand 
 




