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ASSET PURCHASE AGREEMENT 

 

 THIS ASSET PURCHASE AGREEMENT (hereinafter “Agreement” or “APA”), is 

made and entered into this _____ day of March, 2021, by and between HC2 Station Group, Inc., 

a Delaware corporation (“Seller”) and Faith Broadcasting Network, Inc., a New York not-for-

profit corporation (“Buyer”). 

 

W I T N E S S E T H 

 

 WHEREAS, Seller, under authority of authorizations issued by the Federal 

Communication Commission (the “FCC”), is the owner and operator of full power digital 

television Stations KWKB, Iowa City, Iowa (Fac. Id. 35096) and KPNZ, Ogden, Utah (Facility Id. 

77512) (collectively the “Stations”); and 

 

 WHEREAS, Seller desires to sell and Buyer desires to purchase certain of the assets and 

rights belonging to or used or held for use in the business and operation of the Stations pursuant 

to the terms and conditions stated herein; and 

 

 WHEREAS, assignment of the Stations’ FCC Authorizations (as defined in Section 1.1) 

as part of the sale is subject to and conditioned upon the consent of the FCC to the terms and 

conditions stated herein and the assignment of the FCC Authorizations to Buyer. 

 

 NOW, THEREFORE, in consideration of the premises and of the mutual covenants and 

agreements stated herein, the parties hereto agree as follows: 

 

 1.  Assets Sold and Purchased.  On the date of the consummation of the sale and 

purchase contemplated hereunder (the “Closing”) of this Agreement, as provided for in Section 5 

below (the “Closing Date”), except for the Excluded Assets (as defined in Section 2), subject to 

the terms and conditions set forth herein, Seller will cause to be sold, transferred, assigned and 

conveyed to Buyer, by appropriate instruments, and Buyer will purchase and assume all of Seller’s 

right, title and interest in the following assets, real, personal, tangible and intangible, contract 

rights, leases and licenses of Seller used and/or held for use exclusively in the operation of the 

Stations as same exist on the Closing Date, free and clear of all liens, claims, security interests, 

instruments or encumbrances, except Permitted Liens (collectively the “Assets”):  

 

  1.1 Authorizations.  The FCC licenses and all other FCC authorizations issued 

to Seller (including the Stations’ assigned call letters), and all applications filed by Seller that are 

pending at the FCC, used in the operation of the Stations, as set forth in Exhibit 1.1 hereto (the 

“FCC Authorizations”). 

 

  1.2 Tangible Personal Property.  The fixed and tangible personal property 

assets owned by Seller and used or held for use exclusively in the operation of the Stations, 

including without limitation all of the antennae, cables, wiring, connectors, transmitters, 

equipment, spare or replacement parts along with any unexpired transferable warranties, as listed 

and described in Exhibit 1.2 hereto, together with replacements thereof and improvements and 

additions made between the date hereof and the Closing Date, but except for any retirements or 
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dispositions thereof made between the date hereof and the Closing Date in the ordinary course of 

business consistent with past custom and practice (including with respect to quantity and 

frequency), (collectively the “Tangible Personal Property”). 

 

  1.3 Contracts.  Those contracts related to the business and operations of the 

Stations that are listed in Exhibit 1.3 hereto (the “Station Contracts”).  To the extent that the 

assignment of any Stations Contract may require the consent of a third party, both parties will use 

all commercially reasonable efforts to secure such consent.   

 

  1.4 Records.  All of Seller’s records exclusively relating to the operation of the 

Stations through the Closing Date, including, but not limited to, all program, operating and 

maintenance logs maintained in connection with the Stations, whether or not required by the FCC; 

engineering or consultant reports, data or analyses pertaining to the Stations facilities; and the 

Stations online public inspection file, but not records relating to the Excluded Assets.  

 

  1.5 MVPD Carriage Rights.  To the extent transferable, all of Seller’s current 

rights under the Communications Act of 1934, as amended, and the FCC’s rules, to the Stations’ 

signal carriage elections with respect to Multichannel Video Program Distributors (MVPD) in the 

Stations’ assigned Nielsen Designated Market Area arising from the 2021-23 carriage election 

statements made by the Stations. 

 

2. Excluded Assets.  Notwithstanding anything to the contrary contained herein, the 

Assets shall not include the following assets or any rights, title and interest therein (the “Excluded 

Assets”):  

2.1 all cash, cash equivalents, and accounts receivable arising from the 

operation of the Stations prior to the Closing;  

 

2.2 all contracts, leases and agreements other than the Station Contracts, and all 

programming and intellectual property, except to the extent included in the Station Contracts; 

 

2.3 all rights and claims, whether mature, contingent or otherwise, against third 

parties with respect to the Assets or the business of the Stations to the extent attributable to any 

period before the Closing Date; 

 

2.4 all deposits, reserves and prepaid expenses relating to the Assets and 

prepaid taxes relating to the Assets; and 

 

2.5 all assets and property of Seller not included in Section 1 hereof.     

  

3. Purchase Price.  The total purchase price for all of the Assets sold and purchased  

hereunder shall be Four Million Dollars ($4,000,000) (the “Purchase Price”), subject to agreed-

upon pro-rations or other adjustments set forth in this Agreement, which shall be paid by Buyer to 

Seller by wire transfer in immediately available U.S. funds at Closing.  In addition to the sale and 

purchase of the Assets hereunder, the parties shall, promptly upon Closing, settle and mutually 

release the pending legal action described in Exhibit 3 (“Litigation”) to be dismissed by Seller with 

prejudice and take such other actions related thereto as are set forth in such exhibit. 



Execution Copy 

 

 

3 

 

3.1 Assumed Liabilities. The Buyer at the Closing shall assume only those 

liabilities and obligations accruing on and after the Closing Date under the Stations Contracts and 

other Assets assumed by Buyer.   

 

3.2 Retained Liabilities.  Buyer does not assume and shall not be obligated to 

pay, perform, or discharge any of Seller’s obligations, liabilities, agreements, or commitments not 

specifically assumed by Buyer (the “Retained Liabilities”), and the indemnification obligations set 

forth in Section 8 hereof shall apply to the extent applicable in the event of any loss, liability, 

damage or expense (including reasonable attorney’s fees) incurred by Buyer arising out of Seller’s 

failure to pay, perform or discharge any of the Retained Liabilities.  Without limiting the generality 

of the foregoing, or any other provision of this Agreement, the Retained Liabilities shall include, 

and Buyer shall not assume or be liable for (i) any liability, claim or obligation, contingent or 

otherwise, of or against Seller arising out of the business or operation of the Stations or the Assets 

prior to the Closing Date; (ii) any liability or obligation under any contracts not specifically 

assumed by Buyer under the terms of this Agreement or relating to a breach prior to the Closing 

Date under any such contracts; (iii) any liability, claim or obligation under the Station Contracts 

attributable to any period of time before the Closing Date; (iv) any liability or obligation of Seller 

for any federal, state, or local income or other taxes or fees attributable to any period of time before 

the Closing Date; (v) any liability or obligation with respect to the Excluded Assets; (vi) any 

liability or obligation to any employee or former employee of Seller or Stations attributable to any 

period of time before the Closing Date (including vacation and holiday pay accrued from prior 

years, if any); (vii) any severance or other liability arising out of the termination by Seller of any 

employee of Seller; (viii) any duty, obligation or liability of Seller related to any employee benefit, 

pension, 401(k) or other similar plan, agreement or arrangement provided to employees of Seller, 

and none of such plans shall be assumed by Buyer; and (ix) any liability or obligation of Seller 

arising out of any litigation, proceeding or claim by any person or entity relating to the business 

or operation of the Stations prior to the Closing Date, whether or not such litigation, proceeding, 

or claim is pending, threatened or asserted before, on, or after the Closing Date. 

 

  3.3 Payment of Liabilities by Seller.  Seller shall pay, perform, discharge and 

settle, without any charge to Buyer, all of the material liabilities of Seller which would result in an 

encumbrance on any of the Assets and all other liabilities, all in the ordinary course of business 

and on a timely basis (except for liabilities being disputed by Seller in good faith and by 

appropriate proceedings). Seller shall deliver the Assets to Buyer at Closing free and clear of 

liabilities, liens, or encumbrances, except for taxes not yet due and payable, liens that will be 

discharged prior to Closing, Buyer’s obligations to perform on and after the Closing Date the 

obligations arising under the Stations Contracts and other Assets, and liens securing indebtedness 

that will be released effective as of Closing pursuant to customary payoff letters delivered at 

Closing (the “Permitted Liens”).   

 

 4. Escrow Deposit.  On the date of the execution and delivery of this Agreement, 

Buyer shall deposit the amount of Two Hundred Thousand Dollars ($200,000) (the “Escrow 

Deposit”) with Signature Bank (“Escrow Agent”) pursuant to the terms of a written escrow 

agreement in the form attached hereto as Exhibit 4 (the “Escrow Agreement”).  The Escrow 

Agreement shall be signed by Seller, Buyer, and Escrow Agent simultaneously with the execution 
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of this Agreement.  At Closing, Seller and Buyer shall join in causing the Escrow Deposit to be 

applied to the Purchase Price and remitted to Seller.  Any interest accrued on the Escrow Deposit 

shall be disbursed to Buyer.  If this Agreement is terminated under Section 16.1(c), the Escrow 

Deposit and any interest accrued thereon shall be disbursed to Seller.  If this Agreement is 

terminated in accordance with its terms for any other reason, the Escrow Deposit and any interest 

accrued thereon shall be disbursed to Buyer. The parties shall each instruct the Escrow Agent to 

disburse the Escrow Deposit and all interest thereon to the party entitled thereto and shall not, by 

any act or omission, delay or prevent any such disbursement unless contested by a party in good 

faith in writing within five (5) business days of a disbursement request, in which event the Deposit 

shall remain with the Escrow Agent until the parties’ dispute is resolved. Any failure by Buyer to 

make the Escrow Deposit constitutes a material default as to which no cure period applies, entitling 

Seller to immediately terminate this Agreement as its sole and exclusive remedy.  Buyer and Seller 

shall each pay one-half of the fees of the Escrow Agent.   

  

5. Closing of the Agreement.   

 

5.1 Closing Date 

 

(a) The Closing shall take place by the exchange of signed documents via 

electronic mail or overnight courier, within ten (10) business days after the FCC approval of the 

assignment of the FCC Authorizations to Buyer in accordance with Section 13 has become Final 

(as defined in Section 5.1(c)) (the “Closing Date”), unless both parties mutually agree to close at 

an earlier time and date, in any event, subject to satisfaction or waiver of all other conditions to 

Closing set forth herein.   

 

(b) If Closing occurs prior to such FCC approval becoming Final (defined 

below), and prior to becoming Final such FCC approval is reversed or otherwise set aside, and 

there is a Final order of the FCC (or court of competent jurisdiction) requiring the re-assignment 

of the FCC Authorizations to Seller, then the purchase and sale of the Assets shall be rescinded.  

In such event, Buyer shall re-convey to Seller the Assets, and Seller shall repay to Buyer the 

Purchase Price and reassume the contracts and leases assigned and assumed at Closing.  Any such 

rescission shall be consummated on a mutually agreeable date within thirty days of such Final 

order (or, if earlier, within the time required by such order).  In connection therewith, Buyer and 

Seller shall each execute such documents (including execution by Buyer of instruments of 

conveyance of the Assets to Seller and execution by Seller of instruments of assumption of the 

contracts and leases assigned and assumed at Closing) and make such payments (including 

repayment by Seller to Buyer of the Purchase Price) as are necessary to give effect to such 

rescission. 

 

(c) For purposes of this Agreement, the word “Final” shall mean action shall 

have been taken by the FCC (including action duly taken by the FCC’s staff, pursuant to delegated 

authority) consenting to the Assignment Application (defined in Section 13.2) which shall not have 

been reversed, stayed, enjoined, set aside, annulled or suspended, with respect to which no timely 

request for stay, petition for rehearing, petition for reconsideration, application for review, appeal 

or certiorari or sua sponte action of the FCC with comparable effect shall be pending, and as to 
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which the time for filing any such request, petition, application, notice, appeal, certiorari or for the 

taking of any such sua sponte action by the FCC shall have expired or otherwise terminated. 

 

 6. Seller’s Representations and Warranties. Seller makes the following 

representations and warranties, each of which shall be deemed to be a separate representation and 

warranty, all of which have been made for the purpose of inducing Buyer to join in and execute 

this Agreement, and in reliance on which Buyer has entered into this Agreement: 

 

  6.1 Organization and Authorization.     Seller is a corporation duly organized, 

validly existing, and in good standing under the laws of the State of Delaware, and authorized to 

do business in Iowa and Utah.  Seller has the power and authority to execute and deliver this 

Agreement and to consummate the transaction contemplated hereby.  Seller’s execution and 

delivery of this Agreement and  consummation of the transaction contemplated hereby, has been 

duly and validly authorized by Seller, and no other actions on the part of Seller or its shareholders 

are necessary to authorize the execution and delivery of, or the performance of Seller's obligations 

under this Agreement or, except for Closing document signatures, to consummate the transaction 

contemplated hereby. This Agreement constitutes the legal, valid, and binding obligation of Seller 

enforceable in accordance with its terms, except as may be limited by bankruptcy, insolvency, or 

other laws affecting generally the enforcement of creditors' rights or the application of principles 

of equity. 

 

6.2  Licenses and Authorizations.  Seller holds the FCC Authorizations 

necessary for the operation of the Stations.  The Stations’ FCC Authorizations are valid and 

existing and in full force and effect in every material respect for the purpose of operating the 

Stations, and expire on the dates shown in Exhibit 1.1. Except for proceedings of general 

applicability or specific applicability to this market (i) no application, action or proceeding is 

pending for the modification of any Station’s FCC Authorization and (ii) no application, action or 

proceeding is pending or, to Seller’s knowledge, threatened that may result in the revocation, 

modification, non-renewal or suspension of the Stations’ FCC Authorizations or other 

authorizations. Seller has not received any notice of, and has no knowledge of, any pending, issued, 

or outstanding order by or before the FCC, or of any investigation, order to show cause, notice of 

violation, notice of apparent liability, notice of forfeiture, or material complaint against the 

Stations or Seller with respect to the Stations. Except where omissions or delays are de minimis or 

immaterial, to Seller’s knowledge Seller has timely filed all reports or other materials with the 

FCC as required by the FCC’s rules, regulations and policies.  To Seller’s knowledge, there is no 

ongoing audit by the FCC related to the Stations or their operations.  All Station FCC regulatory 

fees have been timely paid in full, and no balance or penalty related thereto is outstanding. 

 

  6.3 KWKB Real Property Interests.  Seller holds a valid leasehold interest in 

the real property associated with KWKB and described in that certain KWKB Ground Lease 

identified in Exhibit 1.3 attached hereto (the “Leased Premises”). No part of the Leased Premises 

is subject to any pending or, to Seller’s knowledge, threatened suit for condemnation or other 

taking by any public authority.  Seller owns the KWKB transmitter building located on the Leased 

Premises (“KWKB Transmitter Building”), which is in normal operating condition and repair, in 

all material respects, ordinary wear and tear excepted, and to Seller’s knowledge, is free from 

material defect or damage.  The KWKB tower (FCC Antenna Structure Registration 1062919) 
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(“KWKB Tower”) is located on the Leased Premises and owned by Seller.  The KWKB 

Transmitter Building, KWKB Tower, and any other leasehold improvements located on the Leased 

Premises comply in all material respects with applicable zoning, health and safety laws and codes.  

Access to the Leased Premises is as set forth in the Access Easement granted in the Ground Lease.  

The tower guy wire and access easements granted in the Ground Lease remain in effect and 

unchanged.  

 

  6.4 Tangible Personal Property.  Exhibit 1.2 contains a list of material items 

of Tangible Personal Property included in the Assets. Seller holds and will convey at Closing title 

to the Tangible Personal Property, free and clear of all liens, pledges and encumbrances whatsoever 

other than Permitted Liens.  The Tangible Personal Property listed on Exhibit 1.2, together with 

all improvements, replacements and additions thereto from the date hereof to the Closing Date, (i) 

constitutes all the material tangible personal property owned by Seller used or held for use 

exclusively in the operation of the Stations and necessary to operate the Stations in accordance 

with the Station FCC Authorizations, and (2) is in normal operating condition, normal wear and 

tear excepted.  The Tangible Personal Property is transferrable by Seller by its sole act and deed 

and no consent on the part of any other person is necessary to validate the transfer thereof to Buyer, 

except as otherwise expressly contemplated by this Agreement.  The Stations’ transmitting 

equipment included in the Tangible Personal Property is operating in all material respects in 

accordance with the terms and conditions of the Station FCC Authorizations, all underlying 

construction permits, and the rules and regulations of the FCC.   

 

  6.5 Contracts.  Exhibit 1.3 contains a list of all material Station Contracts 

included in the Assets. True and complete copies of the Station Contracts listed on Exhibits 1.3 

have been furnished to Buyer.  All provisions of such contracts have been complied with in all 

material respects by Seller and no material default in respect to any duties or obligations required 

to be performed thereunder has occurred.  All amounts due from Seller under any Station Contract 

have been paid, except where a good faith claim has been raised by Seller and Seller has notified 

Buyer thereof. To Seller’s knowledge, no other party thereto is in default or breach in any material 

respect under any such contract. There are not any agreements, contracts, understandings or 

commitments which restrict or inhibit the right of Seller to enter into this Agreement, to make the 

representations and warranties provided herein, or to consummate any of the transactions 

contemplated hereby, except for the need to obtain the FCC consent and any third-party consents 

required to assign any of the Station Contracts.   

 

  6.6 Litigation.  Seller has operated the Stations in material compliance with all 

laws, regulations, orders, or decrees. No judgment is presently pending against Seller with respect 

to the Stations or the Assets and, except for proceedings of general applicability or specific 

applicability to this market, or as identified in Exhibit 6.6 attached hereto, there is no litigation, 

proceeding or investigation by or before the FCC pending, or, to the knowledge of Seller, 

threatened with respect to the Stations or the Assets which might result in any material adverse 

change in the operation of the Stations or would have a material adverse effect on the right, title 

or interest of Seller in the Assets or the ownership, use or possession of the Stations or the Assets 

by Buyer, or which may question the validity of any action taken or to be taken pursuant to or in 

connection with any of the provisions of this Agreement.   
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  6.7 Insurance.  Seller maintains in force appropriate insurance policies in 

respect to the Assets and the business and operations of the Stations, and will maintain or cause to 

be maintained such presently existing insurance in force until the Closing. 

 

  6.8 No Infringement.  To Seller’s knowledge, the operation of the Stations 

does not infringe, and no one has asserted that such operation infringes, upon any copyright, patent, 

trademark, trade name, service mark, or other similar intellectual property right of any other party. 

 

  6.9 No Breach.  The execution, delivery, and performance of this Agreement 

by Seller will not (i) constitute a violation of, or conflict with, Seller’s certificate of incorporation 

or bylaws, or (ii) result in a default (or give rise to any right of' termination, cancellation, or 

acceleration) under, or conflict with, any of the terms, conditions, or provisions of any note, bond, 

mortgage, indenture, agreement, lease, or other instrument or obligation relating to Seller or its 

business, except for such defaults (or rights of termination, cancellation, or acceleration) or 

conflicts as to which requisite waivers or consents have been obtained and delivered to Buyer, (iii) 

violate any statute, regulation, order, injunction, or decree of any federal, state, or local 

governmental authority or agency which is applicable to Seller, or (iv) require the consent or 

approval of any governmental authority, lending institution, or other third party other than the need 

to obtain FCC consent and any third-party consents required to assign any of the Station Contracts.  

 

  6.10 Taxes.  Seller has, in respect of the Stations’ business, paid and discharged 

all taxes, assessments, excises and other levies relative to the Assets being sold or the Leased 

Premises, which have become due and payable.   

 

  6.11 MVPD Carriage.  Seller has uploaded to each Station’s online public file 

the Station’s election for the 2021-2023 Must Carry and Retransmission Consent election cycle, 

as set forth on Exhibit 6.11.  To Seller’s knowledge, Seller has received no written or other 

communications from MVPDs refusing or threatening to refuse carriage of the Stations, and Seller 

will promptly notify Buyer if such communications are received prior to Closing. 

 

  6.12 Bankruptcy. No insolvency proceedings of any character, voluntary or 

involuntary, affecting Seller’s or any of the Assets are pending or, to Seller’s knowledge 

threatened, and Seller has not made any assignment for the benefit of creditors or taken any action 

which would constitute the basis for the institution of such insolvency proceedings. 

 

  6.13 Environmental Matters.   Seller is not aware of the generation, use, 

transportation, treatment, storage, release or disposal of any substance classified as hazardous 

under applicable laws by Seller in connection with the conduct of Seller’s business or utilization 

of the Leased Premises which has created or might reasonably be expected to create any material 

liability under any applicable environmental law or which would require reporting to or 

notification of any governmental entity.  To Seller’s knowledge, the Stations are in compliance in 

all material respects with all environmental, health and safety laws applicable to the use of the 

Leased Premises and the equipment located thereon.  
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  6.14 Brokers.     Seller represents and warrants that here is no broker or finder 

or other person who would have a valid claim from Seller for a commission or a brokerage fee in 

connection with this Agreement or the transaction contemplated hereby. 

 

  6.15 KWKB Tower.  The KWKB tower is owned by Seller, has been regularly 

inspected for safety and structural integrity, and is good condition, normal wear and tear excepted.  

To Seller’s knowledge, in all material respects the tower (a) is properly registered, painted, lighted, 

fenced, and maintained in compliance with applicable FCC and FAA guidelines and the terms of 

the Ground Lease, (b) does not cause human exposure to levels of radiofrequency radiation in 

excess of the limits set by the FCC, based upon the current placement and operation of the tower 

or equipment mounted thereon, (c) is not located in an officially designated wilderness area or 

wildlife preserve, does not affect threatened or endangered species or designated critical habitats 

listed on the U.S. Government’s list of endangered and threatened species or identified by the U.S. 

Fish and Wildlife Service, is not located on Historic Property listed in or eligible for listing in the 

National Register of Historic Places, including properties of religious and cultural importance to 

an Indian tribe or Native Hawaiian organization that meet the National Register of Historic Places’ 

criteria, does not affect districts, sites, buildings, structures or objects significant in American 

history, architecture, archeology, engineering or culture that are listed in the National Register of 

Historic Places, and does not affect Indian religious sites, and are not located in a flood plain, (d) 

is not now the subject of a pending environmental review or related proceeding before the FCC 

involving compliance with Section 106 of the National Historic Preservation Act (“Section 106”), 

or otherwise undergone or been the subject of a Section 106 review, and (e) has not previously 

been determined by the FCC to have an effect on one or more historic properties.  To Seller’s 

knowledge, Seller is not now in receipt of and has not previously received a written or electronic 

notification that the FCC is in receipt of a complaint from a member of the public, an Iowa 

Historical Preservation Officer, Tribal Historical Preservation Officer, or the Advisory Council on 

Historic Preservation, that the Stations Tower or any antenna for an FCC-licensed operation 

affixed to the Stations Tower has an adverse effect on one or more historic properties. 

 

 7. Buyer’s Representations and Warranties. Buyer hereby makes the following 

representations, warranties and covenants each of which shall be deemed to be a separate 

representation, warranty and covenant, all of which have been made for the purpose of inducing 

Seller to join in and execute this Agreement, and in reliance on which Seller has entered into this 

Agreement: 

  7.1 Corporate Existence.  Buyer is a non-profit corporation duly organized, 

existing, and in good standing under the laws of the State of New York.  As of the Closing, Buyer 

shall be qualified to do business in Iowa and Utah.  Buyer has the power and authority to execute 

and deliver this Agreement and to consummate the transaction contemplated hereby.   

 

  7.2 Corporate Authorization.  The execution, delivery and consummation of 

this Agreement and the transactions contemplated herein has been duly authorized by Buyer and 

no further authorization, approval or consent of Buyer is required.  This Agreement is a legal, valid 

and binding agreement of Buyer enforceable in accordance with its terms, except as such 

enforceability may be limited by bankruptcy, moratorium, insolvency, reorganization or other 

similar laws affecting or limiting the enforcement of creditors’ rights generally and except as such 
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enforceability is subject to general principles of equity (regardless of whether such enforceability 

is considered in a proceeding in equity or at law). 

 

  7.3 No Breach.  The execution, delivery, and performance of this Agreement 

by Buyer will not (i) conflict with or result in any breach of any provision of the articles of 

incorporation or bylaws of Buyer, or (ii) result in a default (or give rise to any right of' termination, 

cancellation, or acceleration) under, or conflict with, any of the terms, conditions, or provisions of 

any note, bond, mortgage, indenture, agreement, lease, or other instrument or obligation relating 

to Buyer or its business, except for such defaults (or rights of termination, cancellation, or 

acceleration) or conflicts as to which requisite waivers or consents have been obtained and 

delivered to Seller, (iii) violate any statute, regulation, order, injunction, or decree of any federal, 

state, or local governmental authority or agency which is applicable to Buyer, or (iv) require the 

consent or approval of any governmental authority, lending institution, or other third party other 

than the need to obtain FCC consent. 

 

  7.4 Buyer Qualified.  Buyer is legally, financially and otherwise qualified to 

acquire and operate the Assets and to become the FCC licensee of the Stations and to perform its 

obligations under this Agreement, the Communications Act of 1934, as amended, and the rules 

and regulations of the FCC.  To Buyer's knowledge, no circumstances exist which reasonably 

could support a conclusion by the FCC that Buyer lacks the requisite qualifications to acquire and 

operate the Stations.    

 

  7.5 No Conflict.  Neither the execution or delivery of this Agreement nor 

compliance with the terms of this Agreement will (i) conflict with any order, judgment, injunction, 

award or decree of any governmental body, administrative agency or court, or any agreement, 

lease or commitment, to which Buyer is a party or by which Buyer is bound, or (ii) constitute a 

violation by Buyer of any law or regulation applicable to it, except for the need to obtain the FCC 

consent. 

 

  7.6 Litigation.  There is no claim, litigation, proceeding or governmental 

investigation pending or threatened, or any judgment, order, injunction or decree outstanding, 

against Buyer or affecting the business of Buyer, and Buyer does not know of any valid basis for 

future claims, litigations, proceedings or investigations against Buyer that might materially and 

adversely affect its ability to consummate the transactions contemplated by this Agreement. 

 

  7.7 Insolvency Proceedings.  No insolvency proceedings of any kind 

including, without limitation, bankruptcy, receivership, reorganization, composition or 

arrangement of creditors, voluntary or involuntary, affecting the Buyer or any of its assets or 

properties are pending or, to Buyer’s knowledge, threatened, and Buyer has made no assignment 

for the benefit of creditors, or taken any action with a view to, or which would constitute the basis 

for, the institution of any such insolvency proceedings. 

 

  7.8 Brokers.    Buyer represents and warrants that no broker or other 

representative person or firm, except Patrick Communications, is entitled to a commission or 

brokerage fee in connection with this Agreement or the transactions contemplated hereby.    
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  7.9 Funds.     Buyer has sufficient funds to pay the Purchase Price in cash at 

Closing. 

 

 8. Indemnification. 

 

  8.1 Buyer’s Right to Indemnification.   

 

(a) From and after Closing, subject to Section 8.1(b), Seller undertakes 

and agrees to indemnify and hold Buyer harmless against any and all losses, costs, liabilities, 

claims, obligations and expenses, including reasonable attorney’s fees, incurred or assumed by 

Buyer arising from the breach, misrepresentation, or other violation by Seller of any of the 

covenants, warranties or representations contained in this Agreement, and for and against (i) all 

Retained Liabilities of Seller not assumed by Buyer pursuant to this Agreement, (ii) all liens, 

charges, or encumbrances on the Assets transferred hereunder other than Permitted Liens, and (iii) 

the operation of the Stations by Seller before Closing and all liabilities of Seller attributable to any 

time prior to Closing under the Stations Contracts assigned to Buyer hereunder.   

 

(b) Notwithstanding the foregoing or anything else herein to the 

contrary, after Closing, (i) Seller shall have no liability to Buyer under Section 8.1(a) for a breach 

of representations except to the extent Buyer’s aggregate damages exceed $25,000; and (ii) the 

maximum aggregate liability of Seller under Section 8.1(a) shall not exceed the Purchase Price.  

Notwithstanding the above, Seller’s liability to Buyer for indemnification shall not include any 

indirect, consequential, punitive or exemplary damages, specifically including any “lost profits” 

or business interruption damages incurred. This Section 8.1 shall survive Closing for one (1) year. 

 

  8.2 Seller’s Right to Indemnification.  

 

(a) From and after Closing, subject to Section 8.2(b) below, Buyer 

undertakes and agrees to indemnify and hold Seller harmless against any and all losses, costs, 

liabilities, claims, obligations and expenses, including reasonable attorney’s fees, incurred or 

assumed by Seller arising from breach, misrepresentation, or other violation by Buyer of any of 

the covenants, warranties or representations contained in this Agreement, and for and against (i) 

all liabilities of Buyer, (ii) any and all liabilities or obligations attributable to any time on or after 

Closing under the Stations Contracts and (iii) the operation of the Stations by Buyer after Closing.   

 

(b) Notwithstanding the foregoing or anything else herein to the 

contrary, after Closing, (i) Buyer shall have no liability to Seller under Section 8.2(a) for a breach 

of representations except to the extent Seller’s aggregate damages exceed $25,000; and (ii) the 

maximum aggregate liability of Buyer under Section 8.2(a) shall not exceed the Purchase Price. 

Notwithstanding the above, Buyer’s liability to Seller for indemnification shall not include any 

indirect, consequential, punitive or exemplary damages, specifically including any “lost profits” 

or business interruption damages incurred. This Section 8.2 shall survive Closing for one (1) year. 
 

8.3 Procedure.  

 

(a) If any claim or proceeding covered by the foregoing agreements to 

indemnify and hold harmless shall arise, the party who seeks indemnification shall give written 
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notice thereof to the other party promptly describing in reasonable detail the nature and basis of 

the claim and the party from whom indemnification is sought shall have the right to employ counsel 

to defend against any such claim or proceeding or to compromise, settle or otherwise dispose of 

the same, if the indemnifying party deems it advisable to do so, all at the expense of the 

indemnifying party.  The parties will fully cooperate in any such action, making available to each 

other books or records for the defense of any such claim or proceeding.  If a party from whom 

indemnification is sought does not furnish a written acknowledgment of its undertaking to defend 

or settle such claim or proceeding in a timely manner, the party seeking indemnification shall be 

free to dispose of the matter, at the expense of the indemnifying party, in any reasonable way 

which it deems in its best interest (subject to the right of the indemnifying party to assume the 

defense of or opposition to such claim at any time prior to settlement, compromise or final 

determination thereof). 

 

  (b) Anything herein to the contrary notwithstanding: 

 

   (i) the indemnified party shall have the right, at its own cost and 

expense, to participate in the defense, opposition, compromise or settlement of the claim; 

 

   (ii) the indemnifying party shall not, without the indemnified party’s 

written consent, settle or compromise any claim or consent to entry of any judgment which does 

not include the giving by the claimant to the indemnified party of a release from all liability in 

respect of such claim; and 

 

   (iii) in the event that the indemnifying party undertakes defense of or 

opposition to any claim, the indemnified party, by counsel or other representative of its own 

choosing and at its sole cost and expense, shall have the right to consult with the indemnifying 

party and its counsel concerning such claim and the indemnifying party and the indemnified party 

and their respective counsel shall cooperate in good faith with respect to such claim. 

 

  (c) After Closing, all claims under this Agreement shall be subject to the 

limitations set forth in Sections 8.1(b) and 8.2(b). 

 

 9. Survival of Representations and Warranties.  The several representations and 

warranties of the parties contained herein shall survive the Closing for a period of twelve (12) 

months, at which point they shall be of no further force and effect; provided, however, that all 

warranties as to corporate authority shall survive for such maximum period as permitted by law. 

 

10. Covenants.  

 

  10.1 Buyer Covenants.     Buyer covenants and agrees that from the date hereof 

until the completion of the Closing, Buyer shall (i) use commercially reasonable efforts to fulfill 

and perform all conditions and obligations on its part to be fulfilled and performed under this 

Agreement, and to consummate the transaction contemplated hereby, (ii) cooperate and assist with 

Seller’s efforts to obtain any required consents necessary for the assignment of the Station 

Contracts requiring such approval, the Lease Confirmation, and Estoppel Certificate and (iii) 
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cooperate with Seller’s preparatory actions, and efforts promptly after Closing, to dismiss the 

Litigation with prejudice on the timetable set forth in Exhibit 3.  

 

10.2 Seller Covenants.     Pending the Closing of this Agreement, Seller will: 

 

(a) Access.  Upon reasonable notice, give Buyer or representatives of Buyer 

reasonable access during normal business hours to the Assets and furnish Buyer with all documents 

and copies of documents and information concerning the Assets of the Stations as Buyer may 

reasonably request; provided, however, that no investigation made by or on behalf of Buyer shall 

affect Seller's representations, warranties and covenants hereunder.  Buyer agrees to take no action 

which would interfere with the normal business or operation of the Stations, and to comply with 

the requirements of any landlord applicable to the area being accessed. 

 

(b) Compliance with Laws.  Comply in all material respects with all applicable 

federal, state and local laws, ordinances and regulations including, but not limited to, the 

Communications Act of 1934 and the rules and regulations of the FCC. Seller will not file any 

application with the FCC requesting authority to modify the Stations’ facilities without Buyer’s 

prior written consent, and Seller shall take all actions necessary to keep the FCC Authorizations, 

including all material permits and applications pending before the FCC, valid and in full force and 

effect. 

(c) Contract Assignments.  Use commercially reasonable efforts (which shall 

not require either party to make any payment) to obtain any required consents necessary for the 

assignment of the Stations Contracts requiring such approval, a confirmation of the KPNZ Ground 

Lease terms in the form attached hereto as Exhibit 10.2(c) (“Lease Confirmation”) and estoppel 

certificates for the KWKB Ground Lease and the KPNZ Amended and Restated Sublease and 

Lease Agreement in the form attached hereto as Exhibit 10.2(c) (the “Estoppel Certificates”).  In 

connection with the Lease Confirmation and/or Estoppel Certificates, Seller acknowledges that the 

KPNZ Ground Lease Lessor and/or the Landlord for the KPNZ Amended and Restated Sublease 

and Lease Agreement may require a commercially reasonable release of any Seller claims against 

Lessor or Landlord thereunder, and agrees that approving and executing such commercially 

reasonable release(s) shall constitute “commercially reasonable efforts.”  

 

(d) Assets.     The Assets shall be maintained by Seller in the usual and ordinary 

manner consistent with good engineering practice.  Seller will not agree to sell or otherwise dispose 

of the Assets other than in the ordinary course of business, and will replace material Assets which 

are worn out, lost, stolen, cancelled, terminated or destroyed with like property of substantially 

equivalent kind and value, in the ordinary course of business. 

 

  (e)      Operation of Stations in Ordinary Course.  Seller shall operate the Stations 

in the ordinary course of business and in accordance with past practice, and shall pay and perform 

all of its obligations with respect to the Stations in the ordinary course as such obligations become 

due (although certain obligations may be satisfied out of the Purchase Price, which shall be 

specified in the closing statement and for which Seller shall provide payoff letters and account/wire 

information). Seller shall ensure that the Stations and its equipment are maintained in the normal 

and usual manner and in accordance in all material respects with the rules, regulations and policies 

of the FCC. No employment contract shall be entered into by Seller or on behalf of the Stations 
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which would legally bind the Buyer following the Closing, unless the same is terminable at will.  

Except in the ordinary course of business, no other new contract, lease or agreement which have a 

term extending beyond the Closing Date shall be entered into by Seller or on behalf of the Stations, 

without the prior written consent of Buyer.  Seller shall promptly provide a copy to Buyer of any 

filing by Seller with the FCC, or the receipt of any correspondence or notice from the FCC, with 

respect to the Stations.  Seller shall promptly notify Buyer, in writing, of any materially adverse 

developments with respect to the condition or operation of the Stations. 

(f)      Consummation of Agreement.  Seller shall use commercially reasonable 

efforts to fulfill and perform all conditions and obligations on its part to be fulfilled and performed 

under this Agreement, and to consummate the transaction contemplated hereby. 

(g) Pending Litigation Resolution.  Seller shall take all such preparatory actions 

necessary to satisfy its obligation, promptly after Closing, to dismiss the Litigation with prejudice 

on the timetable set forth in Exhibit 3. 

(h) Administrative Violations or Notices.  In the event Seller receives an 

administrative or other order relating to any violation of the rules and regulations of the FCC, or 

of any other federal, state or local regulatory or administrative body, including rules regarding the 

employment of labor and equal employment opportunity, it will promptly notify Buyer of such 

order and use reasonable efforts to remove or correct such violations in the ordinary course of 

business and will be responsible for the cost of removing same, including the payment of any fines 

or back pay that may be assessed for any such violation, and Seller will indemnify and hold Buyer 

harmless with respect to any and all such violations occurring prior to the Closing Date. 

  (i) Programming.  Take such actions as may be necessary to either terminate 

any programming agreements not being assumed by Buyer at the Closing and/or provide such 

notices or other action as may be necessary that such programming will cease to air on the Stations 

as of the Closing. 
 

 11. Conditions Precedent to Buyer’s Obligations to Close.  The obligation of Buyer 

to consummate the Closing under this Agreement is subject to the satisfaction, or to Buyer's written 

waiver, on or before the Closing, of each of the following conditions: 

 

  11.1 Representations and Warranties True and Correct.  The representations 

and warranties of Seller contained in this Agreement shall be true and correct in all material 

respects on and as of the Closing Date, except for changes permitted or contemplated by the terms 

of this Agreement. The covenants and agreements of Seller to be performed on or prior to the 

Closing pursuant to the terms of this Agreement shall have been duly performed in all material 

respects.  Buyer shall have received a certificate dated as of the Closing Date signed by an 

authorized officer of Seller to the effect that the conditions set forth in this Section 11.1 have been 

satisfied. 

 

  11.2 FCC Consent.  The FCC shall have consented to the assignment of the 

Stations FCC Authorizations from Seller to Buyer without any conditions materially adverse to 

Buyer, and such consent shall have become Final.   
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  11.3 No Injunction.  There shall not be in effect an injunction or restraining 

order issued by a court of competent jurisdiction in any action or proceeding against the 

consummation of the sale of the Assets contemplated by this Agreement. 

 

  11.4 Closing Documents.  Seller shall deliver to Buyer at the Closing all the 

closing documents specified in Section 14.1, which documents shall be duly executed. 

 

  11.5 Required Consents.  If the main tower site lease of either Station requires 

lessor consent to assign, then such consent shall have been obtained.     

 

 12. Conditions Precedent to Seller's Obligations to Close.  The obligation of Seller 

to consummate the Closing under this Agreement is subject to the satisfaction, or to Seller's written 

waiver, on or before the Closing, of each of the following conditions: 

 

  12.1 Payments.  All payments which are due and payable by Buyer under this 

Agreement on or before the Closing Date shall have been paid in accordance with the terms of this 

Agreement. 

 

  12.2 Representations and Warranties True and Correct.  The representations 

and warranties of Buyer contained in this Agreement shall be true and correct in all material 

respects on and as of the Closing Date, except for changes permitted or contemplated by the terms 

of this Agreement. The covenants and agreements of Buyer to be performed on or prior to the 

Closing pursuant to the terms of this Agreement shall have been duly performed in all material 

respects.  Seller shall have received a certificate dated as of the Closing Date signed by an 

authorized officer of Buyer to the effect that the conditions set forth in this Section 12.2 have been 

satisfied. 

 

  12.3 FCC Consent.  The FCC shall have consented to the assignment of the 

Stations FCC Authorizations from Seller to Buyer without any conditions materially adverse to 

Seller, and such consent shall have become Final. 

 

  12.4 No Injunction.  There shall not be in effect an injunction or restraining 

order issued by a court of competent jurisdiction in any action or proceeding against the 

consummation of the sale of the Assets contemplated by this Agreement. 

 

12.5 Closing Documents.  Buyer shall deliver to Seller at the Closing all the 

closing documents specified in Section 14.2, which documents shall be duly executed. 

 

12.6 Required Consents.  If the main tower site lease of either Station requires 

lessor consent to assign, then such consent shall have been obtained. 
 

 13. FCC Approval and Application 

 

  13.1 Condition of FCC Consent. Consummation of the Closing is subject to 

and conditioned upon publication of a notice by the FCC of its consent to the Assignment 

Applications (defined below).     
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  13.2 Application for Consent.  The parties to this Agreement agree to proceed 

as expeditiously as practicable to file or cause to be filed one or more applications requesting FCC 

consent to the assignment of the Stations FCC Authorizations, as contemplated by this Agreement 

(the "Assignment Application").  The parties agree that the Assignment Application shall be duly 

filed with the FCC not later than five (5) business days after the date of this Agreement, and that 

such application shall be prosecuted in good faith and with due diligence.  The failure of either 

party to timely file or diligently prosecute its portion of the Assignment Application shall be 

deemed a material breach of this Agreement.  Seller and Buyer shall each pay one-half of the filing 

fee for the Assignment Application, with Buyer reimbursing Seller for Buyer’s one-half of the fee 

at the Closing.  Each party shall be responsible for all of its other costs with respect to the 

preparation, filing, and prosecution of the Assignment Application, including attorneys’ fees. 

Buyer and Seller shall notify each other of all documents filed with or received from the FCC with 

respect to the Assignment Application.  Buyer and Seller shall furnish each other with such 

information and assistance as the other may reasonably request in connection with their preparation 

of the Assignment Application. 

 

  13.3 Control of Stations Pending Closing.  This Agreement shall not be 

consummated until after the FCC has published a notice indicating its consent to the Assignment 

Application, and between the date of this Agreement and the Closing Date, Buyer shall not directly 

or indirectly control, supervise or direct, or attempt to control, supervise or direct the operation of 

the Stations.  Such operation shall be the sole responsibility of Seller. 

 

 14. Closing Documents. On the Closing Date: 

 

  14.1 Seller shall deliver to Buyer: 

 

   (a) An assignment transferring all of the interests of Seller in and to the 

FCC Authorizations which are used or held for use in the operation of the Stations; 

 

   (b) A bill of sale conveying to Buyer all of the Tangible Personal 

Property; 

 

   (c) An assignment of the Stations Contracts to Buyer, and in connection 

therewith and without duplication of Section 11.5, the lessor consents to assign the main tower site 

leases for the Stations if required by the terms thereof, and to the extent received by Seller, the 

Lease Confirmation and Estoppel Certificates (and to the extent not received by Seller, the Lease 

Confirmation and Estoppel Certificates are not closing deliveries or conditions);   

 

(d) The certificate, dated as of the Closing Date, described in Section 

11.1;  

 

   (e) A Certificate, dated as of the Closing Date, of a duly authorized 

officer certifying that all necessary corporate or other action by Seller has been taken to approve 

this Agreement and to authorize the consummation of the transactions described herein, and 

certifying the accuracy of the unanimous consent resolution attached thereto which authorizes the 

transactions and is signed by a duly authorized party of each of Seller’s members; 
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(f) The records and files referred to in Section 1.4 hereof: 

 

   (g) A settlement statement setting forth the amounts due after 

adjustments and pro-rations, and wire instructions for disbursement of funds to Seller, along with 

any lien releases and/or payoff letters for any third-party security interests being released or Seller 

debts being satisfied in conjunction with the Closing; 

 

   (h) Joint written instructions to be provided to Escrow Agent for the 

release of the Escrow Deposit;  

 

(i) In connection with the Litigation, an executed Settlement 

Agreement and Release in the form attached hereto as Exhibit 14.1(i); and 

 

   (j) Such other documents reasonably necessary to effectuate the 

Closing. 

 

  14.2 Buyer shall deliver to Seller: 

 

   (a) The Purchase Price, as provided for in Section 3 hereof; 

 

   (b) The certificate, dated as of the Closing date, described in Section 

12.2;  

 

    (c)  Joint written instructions to be provided to Escrow Agent for the 

release of the Escrow Deposit;  

 

   (d) A countersigned settlement statement; 

 

(e) An assumption of the Stations Contracts; and   

 

(f) A countersigned Settlement Agreement and Release and such other 

documents reasonably necessary to effectuate the Closing.  

  

15. Pro-rations. 

 

  15.1 Apportionment of Income and Expense.  Seller shall be entitled to all 

income received, payable or arising from pre-Closing Stations operations, and shall be responsible 

for all expenses arising out of, the operation of the Stations through the close of business on the 

Closing Date.  All prepaid and deferred income and expenses relating to the Assets and arising 

from the operation of the Stations shall be prorated between Buyer and Seller in accordance with 

generally accepted accounting principles as of 12:00 midnight on the Closing Date. Such 

prorations (the “Prorations”) shall include without limitation:   
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   (a) A credit for Buyer for advance payments to Seller received from 

advertisers or programmers of the Stations prior to the Closing Date for air time provided by Buyer 

after the Closing Date; 

 

   (b) A credit for Seller for prepaid expenses and deposits made prior to 

the Closing Date (for example, rents or utilities paid in advance for a rental period extending 

beyond the Closing Date);  

 

   (c) Personal or real property taxes and utility charges related to the 

Stations or in respect of any of the Assets; and 

 

   (d) Deposits and unearned prepayments received by Seller in 

connection with any Stations Contract assumed by Buyer. 

 

  15.2 Determination and Payment.  Prorations shall be made and paid, insofar 

as feasible, on the Closing Date by way of adjustment to the Purchase Price.  As to Prorations that 

cannot be made on the Closing Date, within sixty (60) days after the Closing Date, the parties shall 

determine and agree upon all such Prorations and promptly thereafter Buyer shall pay to Seller or 

Seller shall pay to Buyer, as the case may be, the net amount due.   

 

16. Termination and Remedies. 

 

  16.1 Termination.  Subject to Section 16.3, this Agreement may be terminated 

prior to Closing as follows:  

 

(a) by mutual written consent of Buyer and Seller;  

(b) by written notice of Buyer to Seller if Seller breaches its representations 

or warranties or defaults in the performance of its covenants contained in this Agreement and such 

breach or default is material in the context of the transactions contemplated hereby and is not cured 

within the Cure Period (defined below); 

(c) by written notice of Seller to Buyer if Buyer breaches its representations 

or warranties or defaults in the performance of its covenants contained in this Agreement and such 

breach or default is material in the context of the transactions contemplated hereby and is not cured 

within the Cure Period; provided, however, that the Cure Period shall not apply to Buyer’s 

obligation to make the Escrow Deposit when due or to pay the Purchase Price at Closing; or 

(d) by written notice of Seller to Buyer or Buyer to Seller if Closing does not 

occur by September 15, 2021. 

  16.2 Opportunity to Cure.  Each party shall give the other party prompt written 

notice upon learning of any breach or default by the other party under this Agreement.  The term 

“Cure Period” as used herein means a period commencing on the date Buyer or Seller receives 

from the other written notice of breach or default hereunder and continuing until the earlier of (i) 

the Closing Date, or (ii) twenty (20) days after delivery of that notice (or such additional reasonable 
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time as the circumstances may warrant provided the party in default undertakes diligent, good faith 

efforts to cure the default within such twenty (20) day period and continue such efforts thereafter). 

 

  16.3 Survival.  Except as provided by Section 16.5, the termination of this 

Agreement shall not relieve any party of any liability for breach or default under this Agreement 

prior to the date of termination.  Notwithstanding anything contained herein to the contrary, 

Sections 4 (Escrow Deposit), 29 (Confidentiality) and 27 (Expenses) shall survive any termination 

of this Agreement.   

 

16.4 Specific Performance.  In the event of failure or threatened failure by either 

party to comply with the terms of this Agreement, in particular, but not limited to, the parties’ 

respective obligations in connection with the pending Litigation described in Exhibit 3, the other 

party shall be entitled to an injunction restraining such failure or threatened failure and, subject to 

obtaining any necessary FCC consent, to enforcement of this Agreement by a decree of specific 

performance requiring compliance with this Agreement.  Notwithstanding the foregoing, if (a) 

prior to Closing the condition described in Section 16.1(c) exists, then Seller’s sole remedy for 

Buyer’s breach of this Agreement shall be termination of this Agreement and receipt of the 

liquidated damages amount pursuant to Section 16.5, except for any failure by Buyer to comply 

with its obligations related to the Escrow Deposit or Sections 13, 14,  28, and 29, as to which Seller 

shall be entitled to all available rights and remedies, including without limitation specific 

performance, and (b) after Closing, a party fails to satisfy its obligations set forth in Exhibit 3, then 

the other party, in addition to any other remedy, right or indemnification set forth herein, shall be 

entitled to all available rights and remedies, including without limitation specific performance. 

 

16.5 Liquidated Damages.  If Seller terminates this Agreement pursuant to 

Section 16.1(c), then Buyer and Seller shall promptly deliver joint written instructions to the 

Escrow Agent directing the Escrow Agent to disburse the Escrow Deposit to Seller by wire transfer 

of immediately available funds.  The parties acknowledge and agree that such payment shall 

constitute liquidated damages and the sole remedy of Seller for a breach by Buyer of this 

Agreement, payment of such amount is not a penalty and the liquidated damages amount is 

reasonable in light of the substantial but indeterminate harm anticipated to be caused by material 

breach or default under this Agreement, the difficulty of proof of loss and damages, the 

inconvenience and non-feasibility of otherwise obtaining an adequate remedy and the value of the 

transactions to be consummated hereunder. 

 

 17. Damage.  The risk of loss or damage to the Assets shall be upon Seller at all times 

prior to Closing and Buyer shall bear the risk of loss or damage thereafter.  In the event of such 

loss or damage, Seller shall promptly notify Buyer thereof and repair, replace or restore any such 

damaged property to its former condition in the ordinary course of business using commercially 

reasonable efforts. 

  

 18. Notices.  Any notice required hereunder shall be in writing and any payment, notice 

or other communication shall be deemed given on the date of personal delivery or confirmed 

email delivery or confirmed delivery by a nationally recognized overnight courier service, or on 

the third day after mailing by U.S. certified mail, postage prepaid, with return receipt requested, 

and addressed as follows (or to any other address as any party may request by written notice):   
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   If to Buyer:  Faith Broadcasting Network, Inc. 

      Attention: Legal Counsel 

      11717 Route 37 

      Marion, Illinois 62959 

      E-mail: mjd@tct.tv 

 

with a copy (which shall not constitute notice) to:  

 

Hardy, Carey, Chautin & Balkin, LLP 

Attn: Joseph Chautin, Esq. 

1080 Causeway Approach 

Mandeville, Louisiana 70471   

E-mail: jchautin@hardycarey.com 

 

If to Seller:  HC2 Station Group, Inc. 

   Attention: TBD 

   450 Park Avenue 

   New York, New York 10022 

   E-mail: TBD 

 

with a copy (which shall not constitute notice) to:  

 

      Wilkinson Barker Knauer, LLP 

      Attn: David A. O’Connor  

      1800 M Street, NW, Suite 800N 

      Washington, DC 20036 

      E-mail: doconnor@wbklaw.com 

  

 19. Entire Agreement.  This Agreement constitutes the entire agreement and 

understanding between the parties hereto with respect to the subject matter hereof, and supersedes 

any prior agreements between the parties and contains all of the terms agreed upon with respect to 

the subject matter hereof.  No party makes any representation or warranty with respect to the 

transactions contemplated by this Agreement except as expressly set forth in this Agreement.  This 

Agreement may not be altered or amended except by an instrument in writing signed by the party 

against whom enforcement of any such change is sought. No failure or delay in exercising any 

right hereunder shall be deemed or construed to be a waiver of such right, either prospectively or 

in the particular instance. 

 

 20. Counterparts.  This Agreement may be signed in any number of counterparts with 

the same effect as if the signature on each such counterpart were on the same instrument. 

 

 21. Headings.  The headings of the paragraphs of this Agreement are for convenience 

only and in no way modify, interpret or construe the meaning of specific provisions of the 

Agreement. 

 



Execution Copy 

 

 

20 

 22. Exhibits.  The Exhibits to this Agreement are a material part hereof. 

 

 23. Severability.  In case any one or more of the provisions contained in this 

Agreement should be found to be invalid, illegal or unenforceable in any material respect by a 

court or governmental authority, the validity, legality, and enforceability of the remaining 

provisions contained herein shall not in any way be affected or impaired thereby. 

 

 24. Choice of Laws and Venue.  This Agreement is to be construed and governed by 

the laws of the State of Delaware. 

 

 25. Bulk Sales.  Seller will indemnify and hold Buyer harmless against any cost or 

expense as a result of Seller's failure to comply with the provisions of any bulk sales or fraudulent 

conveyance statutes. 

 

 26. Benefit; Assignment.  This Agreement shall inure to the benefit and be binding 

upon the parties hereto and their respective successors and assigns.  Neither party may assign its 

rights and obligations hereunder without the other party’s written consent.  Nothing in this 

Agreement, expressed or implied, is intended or shall be construed to give any rights to any person 

or entity other than the parties hereto and their successors and permitted assigns. 

 

 27. Fees and Expenses.  Except as specifically otherwise provided herein, Buyer and 

Seller shall each pay their own costs and expenses relating to the execution and delivery of this 

Agreement and the consummation of all transactions contemplated hereby. 

 

 28. Public Announcements.  Prior to Closing, no party hereto shall make or shall 

authorize any other person to make any public announcement relating to any aspect of the 

transactions described herein without having first consulted with the other party concerning the 

requirement for, and timing and content of, such public announcement and having received their 

prior written consent thereto.  Notwithstanding the foregoing, actions relative to obtaining 

approvals, schedule-related actions in connection with the Litigation, and like matters shall be 

permissible and Buyer may make reasonably necessary disclosures on a confidential basis as 

necessary to obtain financing for purposes of carrying out the transactions described in this 

Agreement.  

 

 29. Confidentiality.  Each party and its counsel, accountants, engineers and other 

representatives shall hold in confidence all data and information obtained regarding the other party 

and the Stations’ business and properties, except for public record information, and if the 

transactions provided for in this Agreement are not consummated as contemplated, shall continue 

to hold such non-public information in confidence and return all information and documents 

without retaining any copies thereof, and further Buyer (and its representatives) shall not directly 

or indirectly disclose to anyone or use in competition with the Stations any data and information 

obtained in connection with this proposed purchase, or induce or attempt to persuade any of 

Seller’s employees not to be employed by, or to terminate their employment with Seller at any 

time. 
 

 30. Assurances.  After Closing, each party shall from time to time, at the request of 

and without further cost or expense to the other, execute and deliver such other instruments of 
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conveyance and assumption and take such other actions as may reasonably be requested in order 

to more effectively consummate the transactions contemplated hereby. 

 

[signature page follows] 
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Exhibits 

 

1.1 FCC Authorizations 

1.2 Tangible Personal Property 

1.3 Station Contracts 

3 Pending Litigation Resolution 

4 Escrow Agreement 

6.6 Stations Litigation 

6.11 MVPD Carriage 

10.2(c) Lease Confirmation and Estoppel Certificates 

14.1(i) Settlement Agreement and Release 

 

 


