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ASSET SALE AGREEMENT 

THIS ASSET SALE AGREEMENT, is made and entered into as of this 21st day of April, 

2003 (this “Agreement”) by and among Maverick Media Holdings LLC, a Delaware limited 

liability company (“MM Holdings”), Maverick Media of Hawaii LLC, a Delaware limited 

liability company (“MM Hawaii”), Maverick Media of Hawaii License LLC, a Delaware 

limited liability company (“MM License”), and Tornado Telecommunications LLC, a 

Delaware limited liability company (“Tornado” and, together with MM Holdings, MM Hawaii 

and MM License, the “Sellers”), and Pacific Radio Group, Inc., a Hawaii corporation (the 

“Buyer” and, together with the Seller, the “Parties”): 

WHEREAS, MM Hawaii, MM License and Tornado (the “Operating Sellers”) own 

and operate, and MM License is the licensee of, radio stations KKBG(FM), FCC Facility No. 

52468, Hilo, Hawaii; KKOA(FM), FCC Facility No. 37211, Volcano, Hawaii; KLEO(FM), FCC 

Facility No. 52443, Kahalul'u, Hawaii; KLEO-FM1, FCC Facility No. 127963; KKOA-FM1, 

FCC Facility No. 83331, Hilo, Hawaii; and KHLO(AM), FCC Facility No. 37210, Hilo, Hawaii 

(collectively, the “Stations”), pursuant to licenses issued by the FCC.   

WHEREAS, MM Holdings does not own any assets relating to the Stations or 

conduct any of their operations. 

WHEREAS, the Buyer desires to (i) acquire the property, assets and rights used, or 

held for use, by the Operating Sellers primarily in connection with the business and 

operation of the Stations, (ii) acquire certain other rights, privileges and immunities, (iii) 

secure an assignment of the licenses and other authorizations issued by the FCC for the 

operation of the Stations, and (iv) assume certain liabilities of the Operating Sellers and MM 

Holdings, and the Operating Sellers desire to sell, assign, transfer and convey the same to 

the Buyer, in each case as more specifically set forth in this Agreement.  

WHEREAS, the Sellers and the Buyer will not be able to consummate the 

transactions contemplated by this Agreement, and the licenses and other authorizations 

issued by the FCC for the operation of the Stations may not be assigned, until the FCC has 

granted its approval of the transactions contemplated by this Agreement.  

NOW, THEREFORE, in consideration of the premises and the mutual agreements, 

promises, covenants and warranties set forth below, the Parties, intending to be legally 

bound, agree as follows:  
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ARTICLE I. DEFINITIONS 

As used in this Agreement, the following terms will have the following meanings:  

“Applications” refers to the applications that the Parties will join in and file 

with the FCC requesting its approval of the transactions contemplated by this Agreement, 

including consent to the assignment of the FCC Licenses by MM License to the Buyer. 

“Assumed Contracts” means those contracts, leases and agreements of 

the Sellers to be assumed by the Buyer, as further described in Article II. 

“Assumed Liabilities” has the meaning set forth in Section 3.1. 

“Brewer Note” means the Amended Purchase Money Note issued by MM 

Holdings (formerly known as Ruby Radio LLC) payable to Li Hing Mui, Inc. and Brewer 

Broadcasting Corp. dated December 6, 2002, in the principal amount of $1,000,000, as 

amended to permit assumption of the Sellers’ obligations by the Buyer. 

“Business Day” means any calendar day (other than a Saturday or a 

Sunday) on which federally chartered banks in the city of New York, New York are regularly 

open for business. 

“Buyer” has the meaning set forth in the introductory paragraph of this 

Agreement. 

“Buyer-Rep Damages” has the meaning set forth in Section 13.3.1. 

“Closing” means the purchase and sale of the Station Assets and related 

transactions contemplated by this Agreement, which will occur at the Closing Place, at 

10:00 a.m., local time, on the Closing Date.  

“Closing Date” means (a) in the event no petition to deny or informal 

objection is filed opposing the grant of the Applications, or if the Buyer waives finality of 

such grant as a condition to the Closing, then the first day of the Sellers’ first broadcast 

month that begins after the Grant Date; provided that the Buyer and the Sellers will execute 

a rescission and unwind agreement containing terms mutually satisfactory to the Parties; or 

(b) in any other event, the first day of the Sellers’ first broadcast month that begins after the 

Finality Date. 

“Closing Place” means the offices of the Sellers’ legal counsel set forth in 

Section 16.6, or such other place as the Parties may agree. 

“Collection Period” has the meaning set forth in Section 4.2.3. 
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“Communications Act” means the Communications Act of 1934, as 

amended. 

“Damages” has the meaning set forth in Section 13.2. 

“Effective Time” means 12:01 a.m., Hawaii time, on the Closing Date. 

“Environmental Condition,” “Environmental Law,” “Environmental 

Lien” and “Environmental Noncompliance” have the meanings set forth in Section 

8.10.1. 

“Escrow Agreement” means the Escrow Agreement entered into as of the 

date of this Agreement among the Sellers, the Buyer and Dan J. Alpert (the “Escrow 

Agent”), as in effect from time to time. 

“Escrow Deposit” has the meaning set forth in Section 4.3. 

“Excluded Assets” means all assets of MM Holdings, and the following 

assets of the Operating Sellers, each of which will not be acquired by the Buyer pursuant to 

this Agreement:  (a) cash on hand or in bank accounts, (b) contracts, agreements or leases 

other than the Assumed Contracts, (c) contracts of insurance relating to the Stations or the 

Station Assets, (d) employee pension, profit sharing, savings plans, trusts and 401(k) plans 

and the like, together with the assets of such plans or trusts, (e) MM Hawaii’s interest in MM 

License, (f) the Operating Sellers’ internal books and records (provided that the Operating 

Sellers will provide the Buyer with copies of any financial records that the Buyer may require 

in making federal, state, or local tax filings, FCC filings or other filings or correspondence 

required by federal, state or local governmental authorities), and (g) the Old Receivables. 

“Excluded Liabilities” has the meaning set forth in Section 3.2. 

“FCC” means the Federal Communications Commission.  

“FCC Licenses” means all licenses, construction permits, renewals, 

extensions, modifications, additions and other authorizations from the FCC issued to or held 

by the Operating Sellers for the operation of Stations, including any auxiliary broadcast 

licenses or permits. 

“Final Order” means an order of the FCC, or its staff pursuant to delegated 

authority, granting approval of the assignment of the FCC Licenses to the Buyer, which 

order is no longer subject to rehearing, reconsideration or review by the FCC, or to a 

request for stay, an appeal or review by any court under the Communications Act or the 

rules and regulations of the FCC. 
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“Finality Date” means the date upon which the FCC’s approval of each 

Application has become a Final Order.  

“GAAP” means United States generally accepted accounting principles. 

“Grant Date” means first day as of which the FCC has released public notice 

of the approval of each Application. 

“Hazardous Materials” has the meaning set forth in Section 8.10.1. 

“Immaterial Contracts” has the meaning set forth in Section 2.5. 

“Immediately Available Funds” means a wire transfer in the valid currency 

and legal tender of the United States. 

“Indemnified Party” and “Indemnifying Party” have the meanings set forth 

in Section 13.4.1. 

“Intangible Assets” means the intangible property used or held for use by 

the Operating Sellers primarily for the operation of the Stations, including the call letters 

“KKBG,” “KKOA,” “KLEO” and “KHLO” and the Intellectual Property. 

“Intellectual Property” means any copyrights, program rights (including 

programs and programming materials and elements of whatever form or nature used or 

held for use by the Operating Sellers primarily in connection with the operation of the 

Stations, whether recorded on tape or other substance or intended for live performance, 

and whether completed or in production, and all related common-law and statutory 

copyrights owned by or licensed to the Operating Sellers, in connection with the operation 

of the Stations) service marks, trademarks, tradenames, logos, promotions, jingles, slogans, 

original copy, trade secrets and  proprietary technical information, computer programs and 

software (to the extent transferable), in each case together with all related goodwill. 

“Interim Statement” has the meaning set forth in Section 10.1.9. 

“Leases” has the meaning set forth in Section 8.9.3. 

“Lien” means any lien at common law, or any statutory or judgment lien, 

including any tax lien or mechanic's lien, claim, charge, attachment, garnishment, security 

interest, encroachment, prescriptive easement or other encumbrance. 

“New Receivables” and “New Receivables Price” have the meanings set 

forth in Section 4.2. 

“Old Receivables” has the meaning set forth in Section 4.2. 

“Operating Sellers” has the meaning set forth in the introductory paragraphs 

of this Agreement. 
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“Parties” has the meaning set forth in the introductory paragraphs of this 

Agreement. 

“Permitted Lien” means (i) any Lien that secures the payment of taxes that 

are not yet due and payable, (ii) any right of a utility company to lay pipes, lines, etc., (iii) 

any easement, right-of-way or similar imperfection in any Operating Seller’s title to any of its 

properties that is not material in character and does not in any material respect detract from, 

impair or interfere with the present use or the marketability of such property, (iv) a 

mechanics lien or other Lien arising by operation of law between the date hereof and the 

Closing Date, provided that the obligations underlying such Liens will be paid or bonded by 

the Operating Sellers at or before the Closing, (v) any Lien that at the time of the Closing 

will secure only Assumed Liabilities, (vi) a Lien on property leased by an Operating Seller as 

lessee that arises by reason of the related lease, (vii) any item that an accurate survey 

would disclose, or any zoning regulation or ordinance, so long as such item does not in any 

material respect detract from, impair or interfere with the present use or the marketability of 

the property in question, (viii)  any restriction on transfer pursuant to the Communications 

Act or the rules, regulations or policies of the FCC, (ix) any Lien in favor of the Buyer, (x) 

any Lien that will be discharged by the Sellers at the Closing, or (xi) any other Lien 

described in the attached Appendix A. 

“Person” means a natural person, corporation, limited partnership, general 

partnership, limited liability company, joint stock company, joint venture, association, 

company, trust, bank, trust company, land trust, business trust or other organization, 

whether or not a legal entity, or a government or agency or political subdivision thereof. 

“Real Property” means the land, leasehold and other interests of every kind 

and description in real property, buildings, structures, towers and improvements, including 

all easements, rights of way, permits and consents, if any, used, or held for use, by the 

Operating Sellers primarily in the operation of the Stations.   

“Seller Receivables” means the accounts receivable of the Sellers relating 

to the Stations as of the Effective Time (including amounts receivable for advertising time 

that has been broadcast but not yet invoiced at that time). 

“Sellers” has the meaning set forth in the introductory paragraph of this 

Agreement. 

“Seller-Rep Damages” has the meaning set forth in Section 13.2.1. 
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“Stations” has the meaning set forth in the introductory paragraphs of this 

Agreement. 

“Station Assets” has the meaning set forth in Article II.  

“Tangible Personal Property” means the tangible personal property, 

physical assets, fixtures, leasehold improvements, furniture and equipment, including 

transmitting and studio equipment, tubes, remote equipment, supplies, record, compact disk 

and tape libraries, computers and software and data files, vehicles, tools and spare parts, 

whether now owned or subsequently acquired by the Operating Sellers, used or held for 

use by the Operating Sellers primarily in the operation of the Stations, wherever situated, 

including but not limited to the items described in the inventory of assets set forth in the 

attached Appendix B, in each case to the extent held by the Operating Sellers on the 

Closing Date. 

ARTICLE II. PURCHASE AND SALE OF STATION ASSETS. 

 At the Closing, the Operating Sellers will sell, assign, transfer, convey, and deliver to 

the Buyer the Operating Sellers’ right, title and interest in, to and under the assets and 

properties (real and personal, tangible and intangible) used, or held for use, by the 

Operating Sellers primarily in the operation of the Stations, including related goodwill, but in 

each case excluding the Excluded Assets (the “Station Assets”).  The Station Assets will 

include the following items to the extent they are not part of the Excluded Assets:  

2.1 Licenses.  The FCC Licenses and related applications, and other licenses, 

permits and authorizations issued or granted to the Operating Sellers by any other 

governmental or regulatory agency or authority and relating to the Stations. 

2.2 New Receivables.  The New Receivables. 

2.3 Tangible Personal Property.  The Operating Sellers’ right, title and interest 

in, to and under the Tangible Personal Property. 

2.4 Advertising Contracts.  The Operating Sellers’ rights under all contracts and 

agreements for the sale of time on the Stations entered into prior to the Closing Date in the 

ordinary course of business, to the extent unperformed as of the Closing Date. 
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2.5 Other Assumed Contracts.  The Operating Sellers’ rights under each lease, 

contract, franchise or agreement (a) described on the attached Appendix C, (b) that does 

not require aggregate payments by the Operating Sellers in excess of $25,000 during any 

12-month period or that is terminable by the Operating Sellers without notice or on notice of 

30 or fewer days (collectively, “Immaterial Contracts”), or (c) entered into by the 

Operating Sellers after the date of this Agreement in the ordinary course of business and 

not in violation of this Agreement, in each case giving effect to renewals, amendments and 

modifications thereof after the date of this Agreement made in the ordinary course of 

business and not in violation of this Agreement. 

2.6 Intangible Assets.  The Operating Sellers’ rights in, to and under the 

Intellectual Property and the other Intangible Assets. 

2.7 Public Inspection Files.  The documents maintained in each Station's public 

inspection file pursuant to the rules of the FCC.  

2.8 Prepaid Items.  Subject to Buyer’s obligation to reimburse Seller as specified in 

Section 5.1 herein, all prepaid expenses and prepaid ad valorem taxes (which shall be 

prorated, if applicable, as provided in Section 5.1) and rent, utility and other deposits held by 

third parties. 

2.9 Station Logs and Business Records.  The program, operating and 

maintenance logs of the Stations, together with the other files and records pertaining to the 

operation of the Stations, including advertiser lists, advertising studies, sales 

correspondence, analyses, reports and studies by consultants, promotional materials, credit 

and sales reports, and copies of the Assumed Contracts, programming information and 

studies, engineering studies or reports, technical information, engineering data and proofs 

of performance.   

2.10 Goodwill.  All of the Operating Sellers’ goodwill in, and going concern value 

of, the Stations. 
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ARTICLE III. LIABILITIES OF THE SELLER. 

3.1 Assumed Liabilities.   The Station Assets will be sold and conveyed to the 

Buyer free and clear of all Liens (other than Permitted Liens) and other liabilities, except 

that, as partial consideration for the Station Assets, on the Closing Date the Buyer will 

assume and agree to pay and perform those obligations of Sellers (the “Assumed 

Liabilities”):  (a) that arise on or after the Closing Date under the Assumed Contracts or 

otherwise in connection with the operation of the Stations or the ownership of the Station 

Assets, (b) in respect of which a proration is made in favor of the Buyer pursuant to Section 

5.1, or (c) that arise or accrue on or after the Closing Date under the Brewer Note; provided 

that, if any Assumed Contract is not validly assigned to the Buyer at the Closing and the 

Buyer is prevented from receiving the benefit of the Sellers’ rights under such Assumed 

Contract after the Closing, then the Buyer will assume the Sellers’ liabilities under such 

Assumed Contract only to the extent the Buyer is not prevented from receiving such rights 

and benefits. 

3.2 Excluded Liabilities.   Except as set forth in this Agreement, the Buyer will 

not assume and will not be obligated to pay, perform or discharge any of the Sellers’ 

obligations, liabilities, agreements or commitments that are not Assumed Liabilities (the 

“Excluded Liabilities”). The Excluded Liabilities will include (except to the extent a 

proration is made in favor of Buyer pursuant to Section 5.1 or otherwise provided in this 

Agreement): 

3.2.1 any liability, claim or obligation, contingent or otherwise, arising out of 

the business or operation of the Stations or the Station Assets prior to the Closing Date; 

3.2.2 any liability or obligation under any contract (other than the Brewer 

Note) that is not an Assumed Contract, or relating to any breach occurring prior to the 

Closing Date under any Assumed Contract; 

3.2.3 any liability or obligation for any federal, state or local income or other 

taxes; 

3.2.4 any liability or obligation with respect to any Excluded Assets; 
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3.2.5 any duty, obligation or liability relating to any employee benefit, 

pension, 401(k) or other similar plan, agreement or arrangement provided to employees of 

any Seller,  

3.2.6 any liability or obligation of any Seller arising out of any litigation, 

proceeding or claim by any Person, to the extent relating to the business or operations of 

the Stations prior to the Closing Date, whether or not such litigation, proceeding, or claim is 

pending, threatened or asserted before, on or after the Closing Date. 

ARTICLE IV. CONSIDERATION. 

4.1 Purchase Consideration.  In consideration for the sale and assignment of 

the Station Assets, the Buyer will pay the Sellers cash consideration in the amount of 

$1,200,000 plus the New Receivables Price described in Section 4.2 below.   

4.2 Seller Receivables.     

 4.2.1 Old vs. New.  At the Closing, the Buyer will acquire the Seller Receivables 

that on the Closing Date have been outstanding for 120 or fewer days (the “New 

Receivables”), for the purchase price payable described in Section 4.2.2.  The Buyer will 

not acquire the Seller Receivables that on the Closing Date have been outstanding for more 

than 120 days (the “Old Receivables”) and instead will collect them on the Sellers’ behalf 

as provided in Section 4.2.3.  For purposes of this Section 4.2, a Seller Receivable will be 

become “outstanding” on the last day of the broadcast month during which the related 

advertising time was broadcast, but a Seller Receivable arising out of advertising broadcast 

during the broadcast month in which the Closing Date occurs but prior to the Effective Time 

will be deemed to be “outstanding” for fewer than 30 days. 

 4.2.2 New Receivables Price.  The purchase price payable for the New 

Receivables (the “New Receivables Price”) will be 98.95% of the sum of the following:  (a) 

97% of the amount of all Seller Receivables that on the Closing Date have been 

outstanding for 30 or fewer days, (b) 92.5% of the amount of all Seller Receivables that on 

the Closing Date have been outstanding for more than 30 days but fewer than 61 days, (c) 

                                                
1  
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85% of the amount of all Seller Receivables that on the Closing Date have been 

outstanding for more than 60 days but fewer than 91 days, and (d) 70% of the amount of all 

Seller Receivables that on the Closing Date have been outstanding for more than 90 days 

but fewer than 121 days.  For purposes of this Section 4.2.2, the “amount” of any New 

Receivable will be the amount payable under the invoice in question, without regard to any 

allowance or reserve for doubtful accounts or uncollectability.  No later than ten business 

days prior to the Closing, the Sellers will provide the Buyer with a written estimate of the 

New Receivables Price in reasonable detail, and at the Closing the Buyer will pay the 

Sellers such estimated New Receivables Price as provided in Section 4.5.  The final New 

Receivables Price will be determined in accordance with Section 5.2 and, when it has been 

determined, the Buyer will pay the Sellers, or the Sellers will pay the Buyer, the amount 

necessary so that the estimated New Receivables Price paid at the Closing, net of any such 

post-Closing payment by the Sellers or plus the amount of any such to post-Closing 

payment to the Sellers, equals to the final New Receivables Price. 

 4.2.3 Old Receivables.  During the one hundred and twenty (120) days after the 

Closing Date (the “Collection Period”), the Buyer will use reasonable efforts to collect the 

Old Receivables on the Sellers’ behalf.  The Sellers will furnish the Buyer with a complete 

list of the Old Receivables at or as soon as reasonably possible after the Closing Date.  

During the Collection Period, the Sellers will take no action with respect to the collection of 

the Old Receivables without the Buyer’s written consent.  After the Collection Period, the 

Buyer will have no further responsibilities with respect to any uncollected Old Receivables 

(except to remit promptly to the Sellers any amount subsequently received by it on account 

of an Old Receivable), and the Sellers will be free to collect the Old Receivables in any 

manner they deem appropriate.  Without the Sellers’ prior written consent, the Buyer will not 

compromise or settle for less than full value any Old Receivable.  Any monies received by 

the Buyer in respect of any Station from any Person who is indebted under an Old 

Receivable will be applied first to the Old Receivables, except when (and to the extent) such 

account debtor otherwise specifies, and the Buyer will not request, instruct or encourage 

any such account debtor to so specify.  The collection obligations of the Buyer under this 

Section 4.2.3 will be to use efforts to collect the Old Receivables in the ordinary and normal 

course of business that are the same as employed by the Buyer in the collection of its 

similar accounts receivable, but do not extend to the institution of litigation or the 

employment of counsel or a collection agency or any other extraordinary means of 
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collection. No later than the fifteenth (15) day of each calendar month during the Collection 

Period, the Buyer will remit to the Sellers all monies collected with respect to the Old 

Receivables during the preceding calendar month. 

 4.2.4 Commissions.  In lieu of any further responsibility of Sellers for the payment 

of commissions on the Seller Receivables, Sellers shall credit Buyers $10,000 toward the 

purchase of the New Receivables, and following Closing, Buyers shall be responsible for 

payment of all commissions the becomes due as the result of the collection of any Seller 

Receivable. 

 4.2.5 Representations Regarding Seller Receivables.  The Sellers represent 

and affirm that, at the Effective Time, the New Receivables and Old Receivables will 

represent amounts due to the Sellers for the sale of broadcast time and that they will have 

been generated in the ordinary course of business.  As of the Effective Time, all services 

that the Sellers were then required to provide to the account debtors under the New 

Receivables will have been provided in a proper and timely manner and the amounts then 

shown as due and owing in the Sellers’ books and records in respect of the New 

Receivables and Old Receivables will represent outstanding obligations of each of the 

related account debtors.  In the event proof is needed by the Buyer of the services that were 

provided to the account debtors under the New Receivables or Old Receivables, the Sellers 

shall use their best efforts to assist the Buyer in its effort to provide such proof, and will 

provide such documentation and information as the Buyer may request and that is available 

to the Sellers to assist the Buyer with the collection of the New Receivables or Old 

Receivables. 

4.3 Allocation.  No later than 15 days prior to the anticipated Closing Date, 

Buyer shall provide Sellers with a proposed allocation of purchase consideration described 

in Section 4.1.   Thereafter, Sellers and Buyer shall negotiate in good faith, and shall 

determine, the allocation of the purchase consideration described in Section 4.1 among the 

various classes of property, assets and rights.  The absence of such mutual determination 

will not prevent or delay the Closing and, if necessary, Buyer and the Sellers will continue 

their efforts to make that mutual determination after the Closing.  The Buyer and the Sellers 

agree to be bound by such allocation for all purposes, including reporting and disclosure 

requirements of the Internal Revenue Service and other taxing authorities, and will file 

returns and reports (including income tax returns) on the basis of such allocation.   
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4.4 Escrow Deposit.   On the date of this Agreement, the Buyer is paying the 

sum of $200,000 (the “Escrow Deposit”) to the Escrow Agent to be held and disbursed in 

accordance with this Agreement and the Escrow Agreement. 

4.5 Funds Payable at Closing.   On the Closing Date, the Sellers and the Buyer 

will direct the Escrow Agent to disburse to the Sellers the principal amount of the Escrow 

Deposit (i.e., $200,000), and disburse to the Buyer the amount of any interest or other 

earnings on the Escrow Deposit then held by the Escrow Agent.  On the Closing Date, the 

Buyer will pay the Sellers the balance of the cash purchase price described in Section 4.1, 

including the estimated New Receivables Price described in Section 4.2.2, plus or minus 

the net of any prorations pursuant to Section 5.1, each as estimated by the Sellers in good 

faith, in Immediately Available Funds.  

ARTICLE V. PRORATION OF INCOME, EXPENSES, ET AL. 

5.1 Proration.   Except as otherwise provided herein, all income and expenses 

arising from the conduct of the business and operation of the Stations will be prorated 

between the Buyer and the Sellers in accordance with GAAP (as applied by the Sellers) as 

of the Effective Time; provided that the New Receivables (being part of the Station Assets) 

will become the property of the Buyer.  Such prorations will include ad valorem, real estate 

and other property taxes (other than taxes arising by reason of the transfer of the Station 

Assets pursuant to this Agreement, which will be paid as set forth in Section 15.2), business 

and license fees, annual regulatory fees, music and other license fees, utility expenses, 

rents and similar prepaid and deferred items attributable to the ownership and operation of 

the Stations.  Revenues, receipts, expenses, taxes, costs and liabilities earned, received or 

incurred in connection with particular programs and announcements will be allocated to the 

time of performance of such programs and announcements without regard to the date of 

payment thereof.  Sellers also will receive a credit for all prepaid expenses, and for deposits 

paid by Seller to landlords, utilities, or other similar vendors for contracts and services being 

assumed by Buyer.   

5.2 Settlement.  As provided in Section 4.5, the prorations and adjustments 

described in Section 5.1 will be settled and paid on a tentative basis at the Closing based 

on the Sellers’ good-faith estimate thereof.  To the extent not settled at the Closing based 
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on such estimate, such prorations and adjustments will be settled and paid sixty (60) days 

after the Closing.  In the event of any dispute between the Parties as to such adjustments 

and prorations (including the determination of the actual amount of the New Receivables 

Price), the amount(s) not in dispute will nonetheless be paid as and when they are 

determined.  Any such disputes will be resolved by an independent certified pubic 

accountant mutually acceptable to the Parties, and the fees and expenses of such 

accountant will be paid one-half by the Sellers, collectively, and one-half by the Buyer.  The 

decision of such accountant will be conclusive and binding on the Parties. 

ARTICLE VI. GOVERNMENTAL CONSENTS 

6.1 FCC Consent.  It is specifically understood and agreed that the 

consummation of the transactions contemplated by this Agreement will be subject to the 

prior approval of the FCC without conditions or qualifications materially adverse to the 

Buyer or the operation of the Stations after the Closing. 

6.2 Filing and Prosecution of the Applications.  Within five Business Days 

after the date of this Agreement, the Sellers and the Buyer will file with the FCC the 

Applications, together with such other necessary instruments and documents as may be 

required by the rules of the FCC.  Any filing fee or processing fee charged by the FCC in 

connection with the Applications will be paid one-half by the Sellers, collectively, and one-

half by the Buyer.  The Parties agree to thereafter prosecute the Applications with diligence, 

to cooperate with each other in good faith, to use their best efforts to obtain the requisite 

approval of the FCC promptly and to carry out the provisions of this Agreement.  Each Party 

will promptly provide the other with a copy of any pleading, order or other document served 

on it relating to any Application.  

6.3 Legal Notice of the Applications.   Upon the filing of the Applications, the 

Sellers will be responsible for providing any legal notice thereof that is required by the rules 

of the FCC.   

6.4 Possession and Control.  Between the date of this Agreement and the 

Closing Date, the Buyer will not control the operation of the Stations, and the Sellers will 

remain responsible for such control.  Effective on the Closing Date and thereafter, the 
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Sellers will have no control over, nor right to intervene or participate in, the operation of the 

Stations. 

ARTICLE VII. TERMINATION RIGHTS 

7.1 Failure to Receive FCC Approval.  If the FCC (including its staff, pursuant 

to delegated authority) denies its approval of any Application, then the Buyer (so long as the 

Buyer is not in breach of this Agreement in any material respect), or the Sellers (so long as 

no Seller is in breach of this Agreement in any material respect), may terminate this 

Agreement by notice to the other and, upon such termination, the Parties will have no 

further rights or obligations under this Agreement; provided that, subject to Section 7.7, 

such termination will not affect the liability of any Party for any breach of this Agreement by 

such Party, if any, that has caused such approval to be denied. 

7.2 Termination on Designation for Hearing.   If, for any reason, any 

Application is designated for hearing by the FCC, then the Buyer (so long as the Buyer is 

not in breach of this Agreement in any material respect), or the Sellers (so long as no Seller 

is in breach of this Agreement in any material respect), may terminate this Agreement by 

notice to the other within fifteen (15) days after release by the FCC of the related Hearing 

Designation Order, and, upon such termination, the Parties will have no further rights or 

obligations under this Agreement; provided that, subject to Section 7.7, such termination will 

not affect the liability of any Party for any breach of this Agreement by such Party, if any, 

that has caused any Application to be designated for a hearing by the FCC. 

7.3 Failure of Broadcast Transmission of Stations Prior to Closing Date.  If, 

prior to the Closing Date any event occurs that prevents the regular broadcast transmission 

of a Station in the manner in which such Station had been operating for a period of five (5) 

consecutive Business Days, then the Buyer will have the right to terminate this Agreement 

by notice to the Sellers unless and until such transmission is substantially resumed or 

restored, and, upon such termination, the Parties will have no further rights or obligations 

under this Agreement. 
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7.4 Buyer's Rights Upon Breach By Seller.    

7.4.1 Right to Terminate.  At any time when the Buyer is not in breach in 

any material respect of its obligations under this Agreement and any Seller is in breach in 

any material respect of its obligations under this Agreement, the Buyer may give the Sellers 

notice describing such breach and stating the Buyer’s intention to terminate this Agreement 

based on such breach.  Such termination will be effective on the thirtieth (30th) calendar day 

after such notice is given, unless prior to such thirtieth (30th) calendar day each breach 

described in such notice has been remedied or cured.  Subject to Section 7.7, such 

termination will not relieve the Sellers of liability for any such breach that is not remedied or 

cured. 

7.4.2 Specific Performance.  In addition, the Parties mutually agree that 

the Station Assets are unique and cannot readily be purchased on the open market.  For 

that reason, the Buyer will be irreparably damaged in the absence of the consummation of 

the transactions contemplated by this Agreement by reason of a material breach of this 

Agreement by the Sellers.  In the event of a material breach by any Seller under this 

Agreement that is not remedied or cured, the Buyer's rights, and the Sellers’ obligations, 

under this Agreement will, at Buyer's election, be enforceable by decree of specific 

performance, subject to FCC approval and the satisfaction of the other conditions set forth 

in Section 11.2. 

7.5 Seller's Rights Upon Breach By Buyer. 

7.5.1 Right to Terminate.  At any time when no Seller is in breach in any 

material respect of its obligations under this Agreement and the Buyer is in breach in any 

material respect of its obligations under this Agreement, the Sellers may give the Buyer 

notice describing such breach and stating the Sellers’ intention to terminate this Agreement 

based on such breach.  Such termination will be effective on the thirtieth (30th) calendar day 

after such notice is given, unless each breach described in such notice has been remedied 

or cured; provided that the Buyer will have no right to attempt such remedy or cure, and 

such termination will be effective immediately, if the breach in question is the Buyer’s failure 

to consummate the transactions contemplated by this Agreement on the Closing Date. 
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7.5.2 Sellers’ Remedy.  The Parties recognize that it would be extremely 

difficult and impractical to ascertain the actual damages sustained by the Sellers as a result 

of Buyer's breach of this Agreement.  Accordingly, it has been mutually agreed that, in the 

event this Agreement is terminated pursuant to Section 7.5.1, Buyer will forfeit to the Sellers 

as liquidated damages, and not as a penalty, the principal amount of the Escrow Deposit, 

plus all interest or earnings thereon.   

7.6 Termination After Nine Months.  At any time after the two hundred 

seventieth (270th) day after the Applications are placed on Public Notice by the FCC and 

prior to the Closing, the Buyer (so long as the Buyer is not in breach of this Agreement in 

any material respect), or the Sellers (so long as no Seller is in breach of this Agreement in 

any material respect), may terminate this Agreement by written notice to the other, and, 

upon such termination, the Parties will have no further rights or obligations under this 

Agreement. 

7.7 Other Disposition of Escrow Deposit and Post-Termination Liability.  

Upon any termination of this Agreement pursuant to Section 7.1, 7.2, 7.3, 7.4, or 7.6 and 

provided that the Buyer is not in breach of this Agreement in any material respect, the 

Escrow Deposit and all interest earned thereon will be returned to the Buyer and the Parties 

will be released and discharged from any further obligation, except as set forth in Section 

7.1 or 7.2; provided that (a) in the case of a breach by the Buyer, in no event will the Buyer 

be liable for any amount in excess of the principal amount of the Escrow Deposit and 

interest or earnings thereon, and (b) in the case of a breach by any Seller, in no event will 

the Sellers be liable for any amount other than any reimbursement of out-of-pocket 

expenditures of the Buyer that may be recoverable as actual damages in the event of a 

willful breach of this Agreement, or actual fraud, by any Seller. 

ARTICLE VIII. REPRESENTATIONS AND WARRANTIES OF THE 

SELLERS 

The Sellers hereby represent and warrant to the Buyer as follows: 

8.1 Organization and Standing.  Each Seller is duly organized, validly existing, 

and in good standing under the laws of the State of Delaware and is duly qualified and 
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authorized to do business in all jurisdictions where the normal conduct of its business or 

ownership of its assets requires it to be so qualified. 

8.2 Authority.  Each Seller has full power and authority to enter into, and to 

consummate the transactions contemplated by, this Agreement, and this Agreement 

constitutes a valid and binding obligation of such Seller enforceable in accordance with its 

terms.  The execution, delivery and performance of this Agreement has been duly and 

validly authorized by each Seller’s managers and, if required, its sole member. 

8.3 No Conflicts.   Except as described in the attached Appendix D, neither the 

execution nor the delivery of this Agreement by any Seller, nor the performance by any 

Seller of its obligations under this Agreement, nor the consummation by any Seller of the 

transactions contemplated by this Agreement, either immediately or upon the giving of 

notice or the lapse of time or both: 

(a) Violates, conflicts with, or constitutes a default or an event 

giving a right to terminate or to accelerate obligations under, the certificate of formation or 

operating agreement of any Seller, or any law, statute, rule, regulation, ordinance, 

judgment, decree, order, contract, lease, commitment, agreement, license, permit, 

franchise, or indenture to which any Seller is a party or by which any Seller or the Station 

Assets are bound; or 

(b) Results in the creation or imposition of any Lien (other than in 

favor of the Buyer), or gives any other Person (other than the Buyer) any interest in, or 

rights to, the Station Assets. 

8.4 FCC Licenses.  MM License is the holder of the FCC Licenses listed in the 

attached Appendix E.  The FCC Licenses listed in the attached Appendix E constitute all 

of the licenses and authorizations required for and/or presently used in the operation of the 

Stations as normally operated, and the FCC Licenses are in full force and effect unimpaired 

by any act or omission of any Seller, its officers, managers, members, employees or agents.  

Except as described in the attached Appendix E: 

(a) There is not pending or threatened any action by the FCC to 

revoke, cancel, rescind, modify or refuse to renew in the ordinary course any of the FCC 

Licenses. 
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(b) There is not pending at the FCC any issued or outstanding, or 

to the knowledge of the Sellers threatened, complaint, notice of violation, notice of apparent 

liability or of forfeiture with respect to any of the Stations or the FCC Licenses. 

(c) The Stations are operating in compliance with their respective 

FCC Licenses, the Communications Act, and the rules, regulations and policies of the FCC, 

and the Sellers have filed all reports, forms and statements required to be filed by the 

Sellers with the FCC. 

(d) The operation and maintenance by the Sellers of the towers, 

antenna systems and other facilities relating to the Stations or used in connection with the 

transmission of their signals do not violate any regulation, law or rights of any Person in a 

manner that would have a materially adverse impact on the Stations, taken as a whole.  

8.5 FCC Qualifications.  The Sellers are qualified under the Communications 

Act to assign the FCC Licenses to the Buyer.  The Sellers know of no facts, and with 

exercise of reasonable diligence could know of no facts, that would cause the FCC to 

withhold its approval of the assignment of the FCC Licenses to the Buyer.  The public 

inspection files at the Stations have been maintained by the Sellers in material compliance 

with the FCC’s rules and regulations. 

8.6 Financial Statements..  Attached as Appendix F are copies of the 

unaudited income statements of MM Hawaii and MM License, on a consolidated basis, 

solely as they related to the Stations, for the nine-month period ending on December 31, 

2001 and for the twelve-month period ending on December 31, 2002.  Such financial 

statements set forth the results of operations of MM Hawaii and MM License with respect to 

the Stations the respective periods covered thereby in accordance with GAAP, consistently 

applied, except that they lack footnote disclosure and are subject to normal year-end audit 

adjustments. The Financial Statements fairly and accurately present the financial 

performance and results of the operations of the Stations for the periods indicated in 

accordance with GAAP, consistently applied.  Since December 31, 2002, there have been 

no material adverse changes in the performance of the Stations or the value of the Station 

Assets.  The Sellers understand that Buyer may supply the Financial Statements and the 

Interim Statements, and any other financial information that the Sellers have provided or 
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may hereafter provide to the Buyer, to lending institutions to be reviewed in connection with 

loan applications or financing arrangements of the Buyer. 

8.6.2 Interim Statements.   Each Interim Statement will set forth the results 

of operations of MM Hawaii and MM License on a consolidated basis for the month in 

question in accordance with GAAP, consistently applied, except that it will lack footnote 

disclosure and will be subject to normal year-end audit adjustments.  Each Interim 

Statement will fairly and accurately present the financial performance and results of the 

operations of the Stations for the period indicated in accordance with GAAP, consistently 

applied. 

8.7 Tangible Personal Property.   The tangible personal property that is leased 

by any Seller as lessee is identified as such on the attached Appendix G.  Each Seller (i) is 

the lawful owner of all of the Tangible Personal Property that it purports to own, (ii) has valid 

leasehold interests in the tangible personal property that it purports to lease as lessee, and 

(iii) has valid licensee rights in the tangible personal property it purports to license as 

licensee, in all cases free and clear of any Liens, except for Permitted Liens.  Prior to or 

simultaneous with Closing, Sellers shall pay the remaining lease payments due for all such 

property that the Sellers lease under any lease that must be capitalized in accordance with 

generally accepted accounting principles, consistently applied, so that at Closing such 

leased property is transferred to Buyer without any obligation to make such lease payments 

and free and clear of all liens and encumbrances other than Permitted Liens.  

8.8 Intangible Assets.   The Intellectual Property and other Intangible Assets 

that are necessary for the operation of the Stations and that are owned by a Seller are free 

and clear of any Liens, except for Permitted Liens. 

8.9 Real Property.    

8.9.1  Leased Real Property.  The attached Appendix C contains a 

description of all real property leases (the “Leases”) to which any Seller is a party as a 

tenant as of the date of this Agreement.  The Leases are valid, binding and enforceable in 

accordance with their terms.  No Seller is the fee owner of any Real Property.   

8.9.2  Related Contracts.  Except as disclosed in the attached Appendix 

C, on the date of this Agreement, there are no leases, rental agreements, concession 
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contracts, or contracts for service or maintenance existing and relating to or connected with 

the occupancy or operation of the Real Property, other than Immaterial Contracts. 

8.9.3 Zoning, Condemnation, etc.  Except as described on the attached 

Appendix C, to the Sellers’ knowledge, there are no variances or special use permits 

relating to the Real Property which are outstanding or which are required for the operation 

of the Sellers’ business on the Real Property and which the Sellers have not obtained.  To 

the Sellers’ knowledge, no condemnation of any of the Real Property has occurred; there is 

no existing notice covering future condemnation; and the Sellers have no reason to believe 

that the Real Property will be condemned.  The Sellers have no knowledge of any pending 

improvements or special assessments to be made against any of the Real Property by any 

governmental authority.  To the Sellers’ knowledge, the Sellers’ use and occupancy the 

Real Property does not violate any provision of any applicable building code, fire regulation, 

zoning ordinance or regulation, building restriction, or other governmental ordinance, order 

or regulation, including, without limitation, all zoning, health, environmental protection and 

sanitary regulations and all occupational safety and health regulations, and the Sellers will 

convey the property free of any such violations.  The zoning of the Real Property permits 

the present commercial uses of such property.  To the Sellers’ knowledge, there are no 

structural defects in the towers, buildings, structures and other improvements located on the 

Real Property.  All utilities that are necessary for the present operation of the Stations have 

been connected to the Real Property and are in working order.  To the Sellers’ knowledge, 

no utility lines serving the Stations pass over the lands of others except where appropriate 

easements or licenses have been obtained.  The transmitting facilities of the Stations, 

including the tower, guy wires and ground systems, are now and on the Closing Date will be 

located entirely on the confines of the Real Property leased or owned by the Seller.  The 

Sellers have access to the Real Property. 

8.10 Environmental Matters.    

8.10.1  Definitions. 

(a) “Hazardous Materials” means any substance, material, liquid 

or gas defined or designated as hazardous or toxic (or by any similar term) under any 

Environmental Law, including petroleum or petroleum products and friable materials 

containing more than one percent (1.0%) asbestos by weight. 
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“Environmental Law” means any federal, state, or local law, statute, 

ordinance, order, rule, or regulation relating to contamination, pollution, protection of 

workers, the public, or the environment, or relating to actual or threatened releases, 

discharges, or emissions into the environment, including the Comprehensive Environmental 

Response, Compensation and Liability Act, the Resource Conservation and Recovery Act, 

the Federal Water Pollution Act, the Clean Water Act, the Safe Drinking Water Act, the 

Toxic Substances Control Act, the Refuse Act, or the Emergency Planning and Community 

Right-to-Know Act (each as amended) or any other law, rule, or regulation of any federal, 

state or local government (or agency thereof) concerning release or threatened release of 

hazardous substances, public health and safety, or pollution or protection of the 

environment. 

(b) “Environmental Condition” refers to any contamination or 

damage to the environment caused by or relating to the use, handling, storage, treatment, 

recycling, generation, transportation, release, spilling, leaking, pumping, pouring, emptying, 

discharging, injection, escaping, leaching, disposal, dumping or threatened release of 

Hazardous Materials by any Seller or its predecessors in interest.  With respect to claims by 

employees, “Environmental Condition” also includes the exposure of persons to Hazardous 

Materials at a work place of any Seller. 

(c) “Environmental Lien” means any Lien imposed on or 

attaching to any of the Station Assets by federal, state, or local court, agency or regulatory 

body pursuant to any Environmental Law. 

(d) “Environmental Noncompliance” means any violation of any 

Environmental Law. 

8.10.2 Compliance with Environmental Laws. 

(a) To the Sellers’ knowledge, the Sellers and the Station Assets 

are in material compliance with Environmental Laws.  Except for lubricants, cleaners or 

other products that are maintained for routine maintenance purposes, there are no 

Hazardous Materials located at or upon the Station Assets nor, to the Sellers’ knowledge 

have any such Hazardous Materials been stored, deposited, or otherwise released there at 

any time in the past.   To the Sellers’ knowledge, there are no  permits, licenses, and other 
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authorizations required to be obtained with respect to the Stations under the Environmental 

Laws. 

(b) To the Sellers’ knowledge, there is no civil, criminal, or 

administrative action, suit, order, demand, claim, hearing, notice or demand letter, notice of 

violation, investigation, or proceeding pending or threatened against any Seller with respect 

to the Stations under any Environmental Law or with respect to any Environmental 

Condition. 

(c) No Environmental Lien has attached to any of the Station 

Assets. 

(d) To the Sellers’ knowledge, no storage tanks, including above 

ground and underground storage tanks and associated piping, are now or have ever been 

located on the Real Property.   

(e) To the Sellers’ knowledge, no asbestos or asbestos-containing-

material is located on or has been located on the Real Property.   

(f) To the Sellers’ knowledge, no PCBs or PCB-containing 

equipment, including electrical transformers and capacitors, are located on or have been 

located on the Real Property.  

(g) To the Sellers’ knowledge, none of the Real Property is a 

wetlands under any Environmental Law. 

(h) To Sellers’ knowledge, the operations of the Stations and the 

Station Assets are in material compliance concerning radio frequency radiation exposure. 

8.11 Adequacy, Condition and Maintenance of Equipment.   Except as 

otherwise has been disclosed to the Buyer in writing, either by Seller or by Buyer=s 

Consulting Engineer, the Tangible Property listed in the attached Appendix B (except as 

expressly noted therein) is in operating condition that is sufficient for the operation of the 

Stations as presently conducted, and shall be the same condition, reasonable wear and tear 

excepted, on the Closing Date as it was on the date of this Agreement, except as 

contemplated by Section 12.3.  Except as has been disclosed to the Buyer in writing, either 
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by the Seller or the Buyer=s Consulting Engineer, the Tangible Personal Property is 

operated in all material respects in compliance with the FCC's regulations and requirements 

and all FCC Authorizations and other Authorizations.  As of the date of this Agreement, all 

of the Tangible Personal Property listed on the attached Appendix B is insured under the 

policies described on the attached Appendix K, all such policies are in full force and effect, 

and the Sellers have paid all premiums that are due and payable under all such policies. 

8.12 Litigation.  There are no judgments outstanding, nor any claim, litigation, 

proceeding or investigation pending, or to the knowledge of the Sellers, threatened that 

would result in any material adverse change in the business, condition or earnings of the 

Stations or the Station Assets, in each case taken as a whole, and the Sellers have no 

knowledge of any facts that would form the basis for such claim, litigation, proceeding or 

investigation.  Except as expressly provided in this Agreement, to the Sellers’ knowledge, 

there are no liabilities of any kind or nature whatsoever of the Sellers that attach or will, after 

the consummation of the transaction contemplated hereby, attach to Buyer as a result of the 

acquisition of the Station Assets, including, without limitation, any liability for or arising out 

of:  (a) employee withholding, (b) worker's compensation, or (c) unemployment 

compensation, other than liabilities that will arise after the Effective Time as a result of the 

Buyer’s ownership of the Station Assets or conduct of the business of the Stations. 

8.13 Contracts and Agreements. 

8.13.1  Assumed Contracts.   No Seller is in material default under any of 

the Assumed Contracts, and all payments, services or other consideration due by or from 

any Seller thereunder have been made or provided.  The attached Appendix C is a list of 

all of the Assumed Contracts in effect of the date of this Agreement, other than Immaterial 

Contracts, the Leases and contracts for the sale of time on the Stations entered into in the 

ordinary course of business.  The Sellers have made available to the Buyer copies of the 

Leases and all the Assumed Contracts listed on the attached Appendix C. 

8.13.2  ERISA Matters.   The Sellers do not maintain any pension or profit-

sharing plan covering the employees of the Stations and have never maintained a pension 

or profit-sharing plan for which any liability or obligation exists or may accrue in the future.  

No Seller is a party to any multi-employer plan covering the current or former employees of 

the Stations.  The Sellers have not incurred any obligation to the current or former 
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employees of the Stations under, are not in violation of any of the provisions of, and are not 

subject to any assessment or imposition of any liability or penalty arising under, the 

Employment Retirement Income Security Act of 1974 or the related provisions of the 

Internal Revenue Code of 1986, as amended, and have not acted or failed to act in a 

manner that would give rise to any such liability or penalty.  The Sellers have incurred no 

obligations or liability to the Pension Benefit Guaranty Corporation. 

8.13.3  Union and Employee Agreements.   No Seller has a written or oral 

contracts of employment with any employee, is a party to or subject to any collective 

bargaining agreement with respect to Stations, or has any other contract with any labor 

union or other labor organization.  No Seller is a party to any pending or, to the Sellers’ 

knowledge, threatened labor dispute affecting the Stations.  The Sellers have complied in all 

material respects with all applicable federal, state, and local laws, ordinances, rules and 

regulations and requirements relating to the employment of labor, including provisions 

relative to wages, hours, collective bargaining and payment of Social Security, 

unemployment and withholding taxes and are not liable for any arrears in wages or any 

taxes or penalties for failure to comply with any of the foregoing.  As of the date of this 

Agreement, except as set forth in the attached Appendix H, the Sellers have no written or 

oral retirement, pension, profit-sharing, bonus, hospitalization, vacation or other employee 

benefit plan relating to employees of the Stations, and no such plan is included in the 

Assumed Contracts. 

8.13.4  Contracts for the Sale of Time.   Except as set forth on the attached 

Appendix C, all of the contracts for the sale of time on Stations entered into prior to the 

date of this Agreement have been entered into in the normal course of business.  

8.14 Insolvency.  No insolvency proceedings of any character (including 

bankruptcy, receivership, reorganization, composition or arrangement with creditors, 

voluntary or involuntary, under Title 11 of the United States Code or any applicable 

bankruptcy, insolvency or other similar law) affecting any Seller or any of its assets or 

properties are pending.  No Seller has made any assignment for the benefit of creditors, nor 

has any Seller taken any action with a view to, or which would constitute the basis for, the 

institution of any such insolvency proceedings.  No consent to the appointment of or taking 
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possession by a receiver, trustee or other custodian for all or a material portion of any 

Seller’s property has occurred. 

8.15 Taxes.   The Sellers have filed all federal, state and local tax returns and 

state franchise tax returns that are required to have been filed, and has paid in full when 

due all taxes, interest, penalties, assessments and deficiencies that have been assessed or 

levied against the Stations or any of the Station Assets based upon such returns.  The 

Sellers have, or prior to the Closing Date will have, paid and discharged all taxes, 

assessments, excises and other levies relating to the Station Assets that, if due and not 

paid, would interfere with Buyer’s use and employment of the Station Assets or subject 

them to any claim, assessment or liability, excepting such taxes, assessments, excises and 

other levies that will not be due until after the Closing Date and that are to be prorated 

between the Buyer and the Sellers. 

8.16 No Untrue Statement or Omission.  To the Sellers’ knowledge, no 

representation or warranty made by Seller in this Agreement or any Appendix hereto nor 

any certificate or other document heretofore or hereafter furnished by a Seller, or on its 

behalf, to the Buyer pursuant to this Agreement or in connection with the transactions 

contemplated hereby contains any untrue statement or omits to state a material fact 

necessary to make the statements contained therein not misleading.  All representations 

and warranties of Seller set forth in this Agreement shall be true, complete and accurate in 

all material respects as of the Closing Date as if made on that date. 

ARTICLE IX. REPRESENTATIONS AND WARRANTIES OF BUYER 

The Buyer represents and warrants to the Sellers as follows: 

9.1 Organization and Standing.   The Buyer is a corporation, existing and in 

good standing under the laws of the State of Hawaii and on the Closing Date will be entitled 

and qualified to do business in the State of Hawaii. 

9.2 Authorization.  The Buyer has full power and authority to enter into, and to 

consummate the transactions contemplated by, this Agreement, and this Agreement 

constitutes a valid and binding obligation of the Buyer enforceable in accordance with its 

terms.  The execution, delivery, and performance of this Agreement has been duly and 

validly authorized by the Buyer's directors and, if required, its stockholders. 
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9.3 No Conflicts.  The execution, delivery and performance of this Agreement by 

the Buyer does not violate any provision of the Buyer's charter or bylaws or other governing 

documents or agreements, or result in any breach of, or constitute a default under, the 

provisions of any agreement or other instrument to which the Buyer is a party or by which it 

or its property is bound or affected. 

9.4 FCC Qualifications.  The Buyer is qualified under the Communications Act 

to be and become the licensee of the Stations.  The Buyer knows of no facts, and with 

exercise of reasonable diligence could know of no facts, that would cause the FCC to 

withhold its consent to the assignment of the FCC Licenses to the Buyer. 

9.5 Litigation.  There is not outstanding any judgment or any claim, litigation, 

proceeding or, to the knowledge of the Buyer, any investigation or claim threatened against 

the Buyer which might adversely affect the Buyer's ability to carry out fully the transactions 

contemplated by this Agreement, and the Buyer knows of no facts which would form the 

basis for such claim, litigation, proceeding or investigation. 

9.6 Insolvency.   No insolvency proceedings of any character (including without 

limitation, bankruptcy, receivership, reorganization, composition or arrangement with 

creditors, voluntary or involuntary, under Title 11 of the United States Code or any 

applicable bankruptcy, insolvency or other similar law) affecting the Buyer or any of its 

assets or properties are pending. The Buyer has not made any assignment for the benefit of 

creditors, nor has the Buyer taken any action with a view to, or which would constitute the 

basis for, the institution of any such insolvency proceedings.  No consent to the 

appointment of or taking possession by a receiver, trustee or other custodian for all or a 

material portion of the Buyer's property has occurred. 

9.7 Financing.  The Buyer has, or has available to it without the satisfaction of 

any conditions other than those set forth in Section 11.1, sufficient funds to permit it to 

consummate the Closing on the date of this Agreement. 

ARTICLE X. COVENANTS 

10.1 Affirmative Covenants of the Sellers.   Each Seller will, through the Closing 

Date: 
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10.1.1  Continued Operation.  (a) Keep its books of account, records, and 

files in the ordinary and usual course of business, (b) keep and maintain the public 

inspection files of Stations in accordance with the FCC’s rules and regulations, (c) operate 

the Stations in all material respects in accordance with the terms of their FCC Licenses and 

in compliance in all material respects with all applicable laws, the FCC’s rules and 

regulations, the Communications Act and standards of good engineering practice, (d) take 

all reasonable steps necessary to ensure the continued operation of the Stations at their 

present transmission and studio locations, and (e) execute any necessary applications for 

renewal of the FCC Licenses.   

10.1.2 Maintenance of Equipment.  Maintain the Tangible Personal 

Property and the improvements on the Real Property that are used or occupied by such 

Seller in their present operating condition, ordinary wear and tear excepted. 

10.1.3 Insurance.   Maintain in full force and effect through the Closing Date 

adequate property damage, liability, and other insurance with respect to the Station Assets 

providing coverage against such risks in at least the amounts provided for by the insurance 

policies currently maintained by such Seller. 

10.1.4 Notification.   Notify the Buyer in writing upon becoming aware prior 

to the Closing Date of any order or decree or any complaint praying for an order or decree 

restraining or enjoining the consummation of the transactions contemplated by this 

Agreement, or upon receiving any notice from any governmental department, court, agency, 

or commission of its intention to institute an investigation into, or institute a suit or 

proceeding to restrain or enjoin the consummation of such transactions, or to nullify or 

render ineffective this Agreement or such transactions if consummated. 

10.1.5 Fulfill Conditions.   Use reasonable efforts to fulfill and perform all 

conditions and obligations on its part to be fulfilled and performed under this Agreement and 

to cause the transactions contemplated by this Agreement to be fully carried out. 

10.1.6 Provide Access.   Allow the Buyer and representatives of the Buyer, 

upon reasonable notice and during normal business hours, to inspect the titles, contracts, 

books of account, records and affairs of the Stations, all as the Buyer may reasonably 

request.  The Sellers also agree that prior to the Closing Date, the Buyer's engineer may 
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inspect the equipment of the Stations to insure that the equipment complies with all 

warranties and conditions set forth in Section 8.11.  The Sellers agree to extend full 

cooperation to said engineer, including such access to the equipment and to logs pertaining 

thereto at such time or times as said engineer shall reasonably request, so long as such 

cooperation does not unreasonably interfere with the operations of the Stations or impose 

expense on the Sellers.  

10.1.7 Removal of Liens.   Take such steps as are necessary to ensure that 

any and all Liens against the Station Assets that are not Permitted Liens will be removed on 

or before the Closing Date, and that all documents required to be filed with governmental 

authorities to record such removal have been or will be filed on or before the Closing Date.  

Prior to the Closing Date, the Sellers shall provide the Buyer with a lien search prepared by 

a qualified firm any identifying Liens of record against the Station Assets and will 

demonstrate to the Buyer how any such Liens that are not Permitted Liens will be 

extinguished on or before the Closing Date.  

10.1.8 Trade Balance.   Sellers’ current trade balances are listed in 

Appendix C.  Following execution of this Agreement, Sellers shall not enter into any 

additional agreements for the broadcast of commercial time in exchange for goods or 

services (i.e., trade agreements) that will not be satisfied in full prior to Closing.  Moreover, 

Sellers shall take such actions as may be required under trade and barter arrangements for 

the Stations so that the aggregate negative trade balance of the Sellers, if any, under such 

arrangements, does not exceed $25,000.  Pursuant to Section 5.1, the Buyer shall be 

entitled to a reduction of the purchase price described in Section 4.1 to the extent the 

negative trade balance exceeds $25,000. 

10.1.9 Interim Statements.  Not later than the thirtieth (30th) day after the 

end of each month, deliver to the Buyer an unaudited income statement for MM Hawaii and 

MM License, on a consolidated basis, setting forth the results of operations of MM Hawaii 

and MM License with respect to the Stations during such month in accordance with GAAP, 

consistently applied, except for the lack of footnote disclosure and subject to normal year-

end audit adjustments (an “Interim Statement”). 

10.2 Negative Covenants of the Sellers.  Prior to the Closing Date, no Seller will, 

without the prior written consent of the Buyer: 
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10.2.1 No Alienation of Station Assets.   Other than in the ordinary course 

of business, sell, lease, transfer, or agree to sell, lease, or transfer, any Station Asset 

without replacement of such asset with an asset of substantially equivalent or superior kind, 

condition and value. 

10.2.2 No Labor and Employment Contracts.   Other than in the ordinary 

course of business, enter into any contract of employment, permit any increases or changes 

in the compensation or benefits of any Station’s employees or otherwise hire any 

managerial employee, except to replace any managerial employee whose employment 

terminates prior to the Closing Date, on terms that in the whole are not materially more 

favorable to such replacement employee than the terms upon which the replaced employee 

was employed. 

10.2.3 No Adverse Permits.   Apply to the FCC for any construction permit 

or modification of any FCC License that would materially restrict a Station's present 

operation. 

10.2.4 No Negotiations for Sale.   Hold out the Stations or the Station 

Assets for sale, entertain an offer to purchase the Stations or the Station Assets or the stock 

of any Seller, enter into any negotiations with any Person other than the Buyer for the 

assignment and transfer of the Station Assets, or give an option to any Person to acquire 

the Station Assets or the stock of any Seller. 

10.2.5 No Inconsistent Actions or Omissions.   Take any action or omit to 

take such action that would be inconsistent with the Sellers’ obligations under this 

Agreement. 

10.2.6 No Trade or Barter Agreements.   Enter into any trade or barter 

agreements, or modify or amend any existing such agreements or understandings, except 

upon consultation with the Buyer.   

10.2.7 No Omission of FCC Obligations.   By any act or omission of it, its 

officers, members, managers, employees or agents, surrender, modify, forfeit or fail to seek 

timely renewal of the FCC Licenses or cause the FCC to institute any proceedings for 

revocation, cancellation or modification of the FCC Licenses, or fail to prosecute with due 
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diligence, or participate in the prosecution of, the Applications, including all amendments to 

it, as necessitated by the FCC’s rules and regulations, or as requested by the FCC’s staff. 

10.2.8 No Breach of Assumed Contracts.   Commit any act or omit to do 

any act that will cause a material breach of any of the Assumed Contracts. 

10.2.9 No Violation of Law.   Violate any law, statute, rule, governmental 

regulation or order of any court or governmental regulatory authority (whether federal, state 

or local) in any material respect. 

10.2.10 Termination of Contracts.   Terminate or cancel any of the 

Assumed Contracts, except in the normal course of business. 

10.2.11 Tower Leases.  Enter into any lease with any third party for the 

lease of space on any broadcast tower owned by Sellers. 

10.3 Buyer's Covenants.  Through the Closing Date, the Buyer will: 

10.3.1 Fulfill Conditions.   Use reasonable efforts to fulfill and perform all 

conditions and obligations on its part to be fulfilled and performed under this Agreement and 

to cause the transactions contemplated by this Agreement to be fully carried out. 

10.3.2 Notification.   Notify the Sellers in writing upon becoming aware of 

any decree or any complaint praying for an order or decree restraining or enjoining the 

consummation of the transactions contemplated by this Agreement, or upon receiving any 

notice from any governmental department, court, agency, or commission of its intention to 

institute an investigation into, or institute a suit or proceeding to restrain or enjoin the 

consummation of such transactions, or to nullify or render ineffective this Agreement or 

such transactions if consummated. 

10.3.3 FCC Approval.   Prosecute with due diligence, or participate in the 

prosecution of, the Applications, including all amendments to it, as necessitated by the 

FCC’s rules and regulations, or as requested by the FCC’s staff. 
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ARTICLE XI. CONDITIONS 

11.1 Conditions Precedent to the Buyer's Obligations.   The obligation of the 

Buyer to consummate the transactions contemplated by this Agreement is subject to the 

fulfillment prior to or at the Closing Date of each of the following conditions:  

11.1.1 FCC Approval.   The FCC will have approved the Applications without 

any condition or qualification that is materially adverse to the Buyer or to the operation of 

Stations after the Closing Date and either (a) no petition to deny or in informal objection 

shall have been filed against the Applications, (b)  such approval of each Application will 

have become a Final Order, or (c) Buyer will have waived such finality.  

11.1.2 Performance.   The Sellers will have performed and complied in all 

material respects with all covenants and agreements required by this Agreement to be 

performed or complied with by them prior to or at the Closing Date.  

11.1.3 Proceedings.   No action or proceeding will have been instituted and 

remain pending on the Closing Date before any court or governmental body to restrain or 

prohibit, or to obtain substantial damages in respect of, the consummation of the 

transactions contemplated by this Agreement, or that could reasonably be expected to 

result in an injunction against such consummation or, if such transactions are 

consummated, an order to nullify or render ineffective such consummation, or the recovery 

against the Buyer of substantial damages, and no such injunction or order will be in effect. 

11.1.4 Representations and Warranties.  The representations and 

warranties of the Sellers contained in this Agreement, taken as a whole, will be true and 

correct in all material respects as of the Closing Date as though such representations and 

warranties were made at and as of such time. 

11.1.5 Closing Deliveries.  The Sellers will have made all deliveries to the 

Buyer that are required under Section 14.1. 

11.2 Conditions Precedent to the Sellers’ Obligations.   The obligations of the 

Sellers to consummate the transactions contemplated by this Agreement is subject to the 

fulfillment prior to or at the Closing Date of each of the following conditions:  
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11.2.1 FCC Approval.   The FCC will have approved the Applications without 

any condition or qualification that is materially adverse to the Sellers. 

11.2.2 Performance.   The Buyer will have performed and complied in all 

material respects with all covenants and agreements required by this Agreement to be 

performed or complied with by it prior to or at the Closing Date. 

11.2.3 Proceedings.   No action or proceeding will have been instituted and 

remain pending on the Closing Date before any court or governmental body to restrain or 

prohibit, or to obtain substantial damages in respect of, the consummation of the 

transactions contemplated by this Agreement, or that could reasonably be expected to 

result in an injunction against such consummation or, if such transactions are 

consummated, an order to nullify or render ineffective such consummation, or the recovery 

against any Seller of substantial damages, and no such injunction or order will be in effect. 

11.2.4 Representations and Warranties.  The representations and 

warranties of the Buyer contained in this Agreement, taken as a whole, will be true and 

correct in all material respects as of the Closing Date as though such representations and 

warranties were made at and as of such time. 

11.2.5 Closing Deliveries.  The Buyer will have made all deliveries to the 

Seller that are required under Section 14.2. 

ARTICLE XII. RISK OF LOSS 

 12.1. Risk of Loss Generally.  The risk of loss, damage or destruction to the 

Station Assets from fire or other casualty or cause (other than by reason of any act or 

omission of the Buyer or any of its employees or other agents or representatives) will be 

borne by the Sellers at all times up to the Closing Date. 

 12.2 Efforts to Restore.  In the event of any such loss, damage or destruction, the 

Sellers will (to the extent they are able to do so utilizing any insurance proceeds available 

for such use) promptly use reasonable efforts to make such replacement or repair as may 

be required into or restore the property to its condition prior to any such loss, damage, or 

destruction, at the Sellers’ cost and expense. 
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 12.3 Incomplete Restoration.  In the event that Sellers do not so restore any 

such lost or damaged Station Asset(s) prior to the Grant Date and, but for such restoration 

being incomplete, each condition set forth in Article XI has been waived or is satisfied (or 

can be satisfied by deliveries under Article XIV at the Closing), then: 

(a) If the aggregate cost then required to complete such restoration (the 

“Completion Cost”) is One Hundred Thousand Dollars ($100,000) or less, the 

Parties will consummate the Closing on the Closing Date without such restoration 

being completed and the amount of the Completion Cost shall be credited against 

the purchase price described in Section 4.1. 

(b) If the Completion Cost then exceeds One Hundred Thousand Dollars 

($100,000), either (i) the Buyer will terminate this Agreement by notice to the Sellers 

within five (5) Business Days after the Grant Date, or (ii) if the Buyer does not so 

terminate this Agreement, the Parties will consummate the Closing on the Closing 

Date without such restoration being completed and without any adjustment of the 

purchase price described in Section 4.1, and the Buyer will accept the Station 

Asset(s) in question in its or their then condition.  If the Buyer does not terminate this 

Agreement as described in clause (i) above, then:  (x) at the Closing, the Sellers will 

deliver all insurance proceeds relating to such loss, damage or destruction that have 

been paid to the Sellers prior to the Effective Time and that Sellers have not spent in 

their restoration efforts prior to the Closing, (y) upon receipt thereof, the Sellers will 

pay to the Buyer any such insurance proceeds received by the Sellers after the 

Effective Time, and (z) notwithstanding Article III,  the Assumed Liabilities will 

include all unpaid liabilities incurred by the Sellers prior to the Effective Time in 

connection with the Sellers’ restoration efforts. 

If the Closing is consummated as described in clause (a) or (b)(ii) above, then the credit to 

the purchase price described in clause (a) above, or the right to receive insurance proceeds 

at and after the Closing described in clauses (b)(x) and (b)(y) above, will constitue the 

Buyer’s sole and exclusive remedy in respect of such loss, damage or destruction or the 

fact that the Sellers did not complete such restoration prior to the Closing (including the 

inaccurancy of any related representation or certification of the Sellers or the Seller’s 

inability to make any certification required by this Agreement).  If the Buyer terminates this 

Agreement under this Section 12.3, then each Party shall bear its own expenses. 
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ARTICLE XIII. INDEMNIFICATION 

13.1 Survival of Representations and Warranties.   The representations, 

warranties and certifications made in this Agreement or in any certificate described in 

Section 14.1.1 or 14.2.1 will survive the Closing Date, until the first anniversary of the 

Closing Date. 

13.2 Indemnification of Buyer By Seller.  Subject to Section 13.5, from and after 

the Closing, the Sellers (jointly and severally) will indemnify and hold the Buyer harmless 

from and against any and all liabilities, losses, costs, expenses, judgments, orders, 

settlements, obligations, deficiencies, claims, suits, proceedings (whether formal or 

informal), investigations, Liens (other than Permitted Liens on the Station Assets) or other 

damages of any nature, absolute, contingent or otherwise, including costs of suit, attorney's 

fees and expenses (all of the foregoing items being “Damages”), resulting from, arising out 

of or incurred with respect to: 

13.2.1 Any breach of any representation, warranty or certification of the 

Sellers contained in this Agreement or in the certificate described in Section 14.1.1, or any 

misrepresentation in, or omission from, any such representation, warranty or certificate, so 

long as the Buyer gives the Sellers notice of such breach, misrepresentation or omission 

prior to the expiration of any applicable period specified in Section 13.1 (any Damages 

resulting from, arising out of or incurred with respect to matters described in this Section 

13.2.1 being ”Seller-Rep Damages”); 

13.2.2 Any breach of any covenant, agreement or obligation of the Sellers 

contained in this Agreement; 

13.2.3 The Excluded Liabilities; or 

13.2.4 Any and all claims, liabilities or obligations of any nature, absolute, 

contingent, or otherwise relating to the business or operation of the Stations or ownership of 

the Station Assets (including any Damages arising from or obligations to be performed by 

the Sellers under any of the Assumed Contracts) prior to the Closing Date, except to the 

extent a proration is made in favor of the Buyer pursuant to Section 5.1. 
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The term “Damages” is not limited to matters asserted by third parties against a Party, and 

includes Damages incurred or sustained by a Party in the absence of third-party claims. 

13.3 Indemnification of Seller By Buyer.   Subject to Section 13.5, from and 

after the Closing, the Buyer will indemnify and hold the Sellers harmless from and against 

any Damages resulting from, arising out of, or incurred with respect to: 

13.3.1 Any breach of any representation, warranty or certification of the Buyer 

contained in this Agreement or in the certificate described in Section 14.2.1, or any 

misrepresentation in, or omission from, any such representation, warranty or certificate, so 

long as the Sellers give the Buyer notice of such breach, misrepresentation or omission 

prior to the expiration of any applicable period specified in Section 13.1 (any Damages 

resulting from, arising out of or incurred with respect to matters described in this Section 

13.1 being “Buyer-Rep Damages”); 

13.3.2 Any breach of any covenant, agreement or obligation of the Buyer set 

forth in this Agreement;  

13.3.3 The Assumed Liabilities; or 

13.3.4 Any and all claims, liabilities or obligations of any nature, absolute, 

contingent, or otherwise relating to the business or operation of the Stations or ownership of 

the Station Assets (including any Damages arising from or obligations to be performed by 

the Sellers or the Buyer under any of the Assumed Contracts) on or after the Closing Date, 

except to the extent a proration is made in favor of the Sellers pursuant to Section 5.1 

13.4 Procedures.    

13.4.1 Notice and Right to Control.  Promptly after the receipt by a Party 

(the “Indemnified Party”) of notice of any claim or the commencement of any action or 

other proceeding (including a proceeding relating to a claim of which notice was previously 

given) which may entitle the Indemnified Party to indemnification under this Article XIII, the 

Indemnified Party will give the other Party
2
 (the “Indemnifying Party”) written notice of 

                                                
2
 i.e., the Seller, if the Indemnified Party is the Buyer, or the Buyer, if the Indemnified Party is MM 

Holdings, MM Hawaii, MM License or Tornado. 
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such claim or commencement; provided that a failure to give the Indemnifying Party such 

notice in a timely manner will not preclude the Indemnified Party from seeking 

indemnification from the Indemnifying Party unless, and then only to the extent, that such 

failure materially prejudices the Indemnifying Party.  Within thirty (30) days after its receipt 

of such notice, the Indemnifying Party may elect to conduct the defense and/or settlement 

of such claim or proceeding and, if the Indemnifying Party so elects, then it will be entitled to 

conduct such defense and/or settlement using legal counsel of its choice; provided that, at 

its expense, the Indemnified Party may participate in, but not control or direct, the defense 

and/or settlement of such claim or litigation, but may not take any action to interfere with or 

undermine the Indemnifying Party’s conduct thereof.  The Indemnified Party will cooperate 

with, and make available all books, records, personnel and information reasonably 

necessary and useful in connection with, the Indemnifying Party’s defense and/or 

settlement efforts.  Failure by the Indemnifying Party to notify the Indemnified Party of the 

Indemnifying Party’s election to defend any such claim or proceeding within thirty (30) days 

after such notice is given will be deemed a waiver by the Indemnifying Party of its right to 

defend such claim or proceeding. 

13.4.2 Settlement by Indemnifying Party.  If the Indemnifying Party elects 

to conduct the defense and/or settlement of any such claim or other proceeding, then the 

Indemnifying Party will hold the Indemnified Party harmless from and against any Damages 

caused by or arising out of any settlement of such claim or proceeding made by the 

Indemnifying Party; provided that, except with the prior written consent of the Indemnified 

Party (which consent it will not unreasonably withhold or delay), the Indemnifying Party will 

not consent to the entry of any judgment (other than a judgment of dismissal without cost to 

the Indemnified Party) or enter into any settlement which does not include as an 

unconditional term thereof a release by the claimant or the plaintiff of the Indemnified Party 

of a release from all Damages in respect of such claim or proceeding (other than Damages 

for which the Indemnifying Party is responsible pursuant to Section 13.2 or 13.3). 

13.4.3 If No Election to Control.  If the Indemnifying Party does not assume 

the defense of any such claim or proceeding, then the Indemnified Party may, but will have 

no obligation to, defend against and/or settle such claim or proceeding in such manner as it 

may deem appropriate; provided that the result of any such defense or settlement will not 

be binding on the Indemnifying Party.   
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13.5 Indemnity Limitations.   

13.5.1 Limit on Seller-Rep Damages.  The Sellers will have no liability for 

Seller-Rep Damages unless the aggregate amount of Seller-Rep Damages exceeds 

$13,000 (the “Minimum Loss Amount”), in which event the Sellers will be liable for all 

Seller-Rep Damages, including the Minimum Loss Amount; provided that the Sellers’ 

aggregate liability for all Seller-Rep Damages will not exceed $200,000. 

13.5.2 Limit on Buyer-Rep Damages.  The Buyer will have no liability for 

Buyer-Rep Damages unless the aggregate amount of such Damages exceeds the Minimum 

Loss Amount, in which event the Buyer will be liable for all Buyer-Rep Damages, including 

the Minimum Loss Amount. 

13.5.3 General Limitations.  From and after the Closing, no claim may be 

brought or maintained against the Buyer or any Seller, and no recourse may be sought or 

granted against any Person, by virtue of or based upon any alleged misstatement, 

omission, inaccuracy in or breach of any representation, warranty, covenant, agreement, 

obligation or certification of the Buyer or any Seller set forth in or made pursuant to this 

Agreement, other than as provided in this Article XIII, and in no event will the Buyer, after 

the Closing, be entitled to claim or seek any rescission of the purchase and sale of the 

Station Assets, (any right to such rescission that the Buyer might otherwise have being 

hereby expressly waived).  The Buyer has conducted an independent investigation of the 

financial condition, results of operations, liabilities, properties and operations of the Sellers 

and the Stations. In determining to enter into this Agreement and in consummating the 

transactions contemplated by it, the Buyer has relied and will rely on the covenants, 

agreements, representations, warranties and certifications of the Sellers made in and 

pursuant to this Agreement, including the certifications to be made in any certificate to be 

delivered by the Sellers at the Closing.  SUCH COVENANTS, REPRESENTATIONS, 

WARRANTIES AND CERTIFICATIONS CONSTITUTE THE SOLE AND EXCLUSIVE 

COVENANTS, AGREEMENTS, REPRESENTATIONS, WARRANTIES AND 

CERTIFICATIONS OF THE SELLERS TO THE BUYER IN CONNECTION WITH THE 

TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, AND THE BUYER 

UNDERSTANDS, ACKNOWLEDGES AND AGREES THAT ALL OTHER COVENANTS, 

AGREEMENTS, REPRESENTATIONS, WARRANTIES AND CERTIFICATIONS OF ANY 
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KIND OR NATURE AND WHETHER ORAL OR CONTAINED IN ANY WRITING OTHER 

THAN THIS AGREEMENT (INCLUDING THE APPENDICES HERETO) OR ANY SUCH 

CLOSING CERTIFICATE ARE SPECIFICALLY DISCLAIMED BY THE SELLERS.  

Furthermore, no Party will have a right to indemnification in respect of Seller-Rep Damages 

or Buyer-Rep Damages that result from, arise out of or are incurred with respect to any 

facts or circumstances of which such Party had knowledge at the time of the Closing.  The 

Buyer and the Sellers waive compliance with, and agree that no attempt will be made to 

give notice under or otherwise comply with, the provisions of any bulk-sale or similar law.  

13.6 Indemnity Payments.  The Parties agree that any indemnity payments made 

pursuant to this Article XIII will be treated by the Parties on all applicable tax returns as an 

adjustment to the purchase price paid for the Station Assets. 

ARTICLE XIV. CLOSING DELIVERIES 

14.1 Sellers’ Deliveries at Closing.  On the Closing Date, at the Closing Place, 

the Sellers will duly execute and deliver the following:    

14.1.1 A certificate of the Sellers to the effect that the representations and 

warranties of the Sellers contained in this Agreement are true and correct as of the Closing 

Date.  

14.1.2 One or more bills of sale assigning, transferring and conveying to the 

Buyer free and clear title to all of the Tangible Personal Property.  

14.1.3 An assignment and assumption agreement assigning to the Buyer the 

Assumed Contracts and such other leases necessary for the operation of the Stations.  

14.1.4 An assignment to the Buyer of the FCC Licenses, together with any 

and all other related authorizations, including all of the Operating Sellers’ right, title and 

interest in and to the call letters “KKBG,” “KKOA,” “KLEO” and “KHLO” and other 

governmental licenses and authorizations. 

14.1.5 An assignment by the Operating Sellers of the Intangible Assets. 
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14.1.6 Instructions to the Escrow Agent to take the actions described in 

Section 4.5. 

14.1.7 A certificate of good standing from each Seller's state of formation, as 

well as evidence of MM Hawaii’s right to conduct business in the State of Hawaii. 

14.1.8 A copy of a resolution of each Seller’s sole member or manager(s) 

authorizing or ratifying the execution, delivery and performance of this Agreement. 

14.1.9 Opinions of the Sellers’ legal counsel in the form set forth in 

Appendix I. 

14.1.10 Consents to the assignment of the Leases listed on the 

attached Appendix C that require consent from the respective lessors thereunder. 

14.1.11 Such other assignments, bills of sale or other instruments of 

transfer, assignment or conveyance as may be required to effectuate the assignment, 

transfer and conveyance of the Station Assets to the Buyer. 

14.1.12 An estoppel agreement signed by Philip Brewer certifying that 

the all payments then due and payable under the Brewer Note have been made and he is 

not aware that the Sellers are in default of the Brewer Note. 

14.2 Buyer's Deliveries at Closing.  On the Closing Date, at the Closing Place, 

the Buyer will execute and deliver to the Sellers the following: 

14.2.1 A certificate of the Buyer to the effect that the representations and 

warranties of the Buyer contained in this Agreement are true and correct as of the Closing 

Date.  

14.2.2 An assignment and assumption agreement pursuant to which the 

Buyer assumes the Sellers’ obligations under the Assumed Contracts and the other 

Assumed Liabilities. 

14.2.3 Instructions to the Escrow Agent to take the actions described in 

Section 4.5. 
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14.2.4 The estimated cash portion of the purchase price for the Station 

Assets, including the estimated New Receivables Price, less the Escrow Deposit, in 

Immediately Available Funds, as provided in Section 4.5. 

14.2.5 A certificate of good standing from the Buyer’s state of formation, as 

well as evidence of the Buyer's right to conduct business in the State of Hawaii. 

14.2.6 A copy of the Buyer's enabling resolutions authorizing or ratifying the 

execution, performance and delivery of this Agreement.  

14.2.7 An opinion of the Buyer's legal counsel in the form set forth in 

Appendix J. 

14.2.8 Such other instruments as may be required to effectuate the 

assumption by the Buyer of the Assumed Liabilities. 

ARTICLE XV. TAXES, FEES AND EXPENSES 

15.1 Expenses.   Except as otherwise expressly set forth in this Agreement, each 

Party will be solely responsible for all costs and expense incurred by it in connection with 

the negotiation and preparation of this Agreement and the transactions contemplated 

hereby. 

15.2 Transfer Taxes and Similar Charges.  Recordation, transfer and 

documentary taxes and fees, and any excise, sales or use taxes imposed by reason of the 

transfer of the Station Assets in accordance with this Agreement, will be borne by the 

Buyer. 

15.3 Governmental Filing or Grant Fees.  Any other filing or grant fees imposed 

by any governmental authority the consent of which is required to the transactions 

contemplated hereby will be borne one-half by the Sellers, collectively, and one-half by the 

Buyer. 

ARTICLE XVI. MISCELLANEOUS 

16.1 Finders, Consultants and Brokers.  Each Party represents and warrants as 

to itself that there are no finders, consultants or brokers involved in this transaction other 
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than Blackburn & Company, Inc. (“Blackburn”), and that it has not agreed to pay any other 

broker’s commission or finder’s fee in connection with the transactions contemplated by this 

Agreement, except to Blackburn, which commission will be payable solely by the Buyer. 

16.2 Confidentiality.  The Sellers and the Buyer each promise, represent and 

warrant that they will not reveal or disclose to any Unauthorized Person (a) any financial 

information, account lists, trade secrets, plans of operation (including those relating to 

format), or marketing or sales information relating to the Stations, or (b) any details of their 

negotiations or information regarding the agreements reached in connection with the 

proposed purchase and sale of Stations; provided that this Section 16.2: (x) will not prohibit 

the Buyer, after the Closing, from disclosing to any Person or using any of the information 

described in clause (a) above that relates solely to the period from and after the Closing 

Date, (y) will not prohibit the Sellers from disclosing to any Person or using any of the 

information described in clause (a) above that relates solely to the period prior to the 

Closing Date, and (z) will not prohibit any Party from complying with any requirement of law 

or any legal process.  The term “Unauthorized Person” means any Person other than the 

Parties and their respective officers, directors, members, managers, stockholders, key 

employees, agents and representatives (including legal counsel, accountants, consultants 

and financiers) who require the information in question in connection with their employment 

or professional responsibilities and obligations.  

16.3 Press Release.   Except as may be required by law, neither the Sellers nor 

the Buyer will make any press release or announcement to the public relating to this 

Agreement or the proposed sale and purchase of the Stations unless it has been approved 

by all Parties. 

16.4 Assignment.    

16.4.1 By Sellers.   Prior to the Closing, no Seller may assign its rights under 

this Agreement (other than to a Person that is controlled by, controls or is under common 

control with such Seller) without the express written consent of the Buyer. 

16.4.2 By Buyer.  This Agreement may be assigned by the Buyer (i) prior to 

the Closing, to a Person that is controlled by, controls or is under common control with the 

Buyer, so long as such Person is fully qualified to be a licensee of the FCC and such 
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assignment will not hinder or delay the approval of the FCC of the transactions 

contemplated by this Agreement or the finality of such approval, or (ii) after the Closing, to 

any Person.  Buyer may not otherwise assign its rights under this Agreement without the 

express written consent of the Sellers. 

16.5 No Third Party Beneficiaries.   Nothing herein expressed or implied is 

intended or will be construed to confer upon or give to any Person other than the Parties 

and their permitted successors or assigns, any rights or remedies under or by reason of this 

Agreement. 

16.6 Notices.  Any notice required or permitted to be given under this Agreement 

by a Party to another may be effected by certified mail, postage prepaid with return receipt 

requested, or by USPS Express air service, overnight air courier service or same-day 

delivery service, and addressed as follows:  

IF TO A SELLER: 
 
c/o Maverick Media LLC 
136 Main Street 
Westport CT  06880 
Attn.: Gary Rozynek, President & CEO 
 
with copy to: 
 
Putbrese Hunsaker & Trent, P.C. 
100 Carpenter Drive, Suite 100 
P.O. Box 217 
Sterling VA  20167-0217 
Attn: John C. Trent, Esq. 
 

IF TO THE BUYER: 
 
Pacific Radio Group, Inc. 
311 Ano St. 
Kahului, HI  96732-1304 
Attn.:  Richard Charles Bergson 
 
with copy to: 
 
Dan J. Alpert, Esq. 
The Law Office of Dan J. Alpert 
2120 N. 21st Road 
Arlington, VA  22201 

Notices will be addressed to the Parties at the respective addresses given above, but a 

Party may change its address for notice by written notice given in accordance with this 

Section 16.6.  Notice will be deemed to have been given three (3) Business Days after 

mailing, if sent by registered or certified mail, or on the next Business Day, if sent by USPS 

express mail, overnight air courier or same-day delivery service.  The provision of notice by 

telephone facsimile or to counsel alone will not constitute notice under this Agreement. 

16.7 Benefit.  This Agreement will be binding upon and inure to the benefit of the 

Parties and their permitted successors and assigns.  
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16.8 Further Assurances.  The Parties will take such steps as are reasonably 

necessary, and will use their best efforts, in good faith, to carry out their obligations under 

this Agreement, in order that the transactions contemplated by this Agreement may be 

consummated in a complete and expeditious manner. 

16.9 Separate Counsel.  The Parties have retained separate legal counsel in 

connection with the negotiation and preparation of this Agreement, and have consulted with 

and sought advice from their respective legal counsel, prior to execution, concerning their 

respective rights and duties under this Agreement.  Accordingly, in the interpretation of the 

provisions of this Agreement, no presumption will be applied in favor of, or against, any 

Party by reason of the fact that such provision was or was not drafted solely or principally by 

legal counsel to such Party. 

16.10 Appendices.  The Appendices attached to this Agreement will be deemed to 

be part of this Agreement and incorporated in it, where applicable, as if fully set forth in the 

body of this Agreement. 

16.11 Counterparts.  This Agreement may be signed by any number of 

counterparts with the same effect as if the signature of each such counterpart were upon 

the same instrument. 

16.12 Headings.  The headings of the Articles and Sections of this Agreement are 

inserted as a matter of convenience and for reference purposes only and in no way define, 

limit or describe the scope of this Agreement nor the intent of any Article or Section or 

paragraph.  

16.13 Time of the Essence.  Time is deemed to be of the essence with respect to 

this Agreement. 

16.14 Entire Agreement.  This Agreement, including the Appendices attached 

hereto and the ancillary documents provided for herein, and any nondisclosure agreement 

previously executed by the Parties and/or their affiliates, constitute the entire agreement 

and understanding of the Parties hereto relating to the matters provided for herein and 

supersede any and all prior agreements, arrangements, negotiations, discussions and 

understandings relating to the matters provided for herein. 
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16.15 Amendment.  This Agreement may not be amended except by an instrument 

in writing signed on behalf of each of the Parties. 

16.16 Waivers.  No waiver of any right under this Agreement or waiver of a breach 

of it will be effective unless in writing and signed by the Party or Parties waiving such right 

or breach.  No waiver of any right or waiver of any breach will constitute a waiver of any 

other or similar right or breach, and no failure to enforce any right under this Agreement will 

preclude or affect the later enforcement of such right. 

16.17 Severability.  If one or more of the provisions contained in this Agreement or 

in any other instrument referred to herein is, for any reason, held to be invalid, illegal or 

unenforceable in any respect, then to the maximum extent permitted by law such invalidity, 

illegality or unenforceability will not affect any other provision of this Agreement or any other 

such instrument, and this Agreement will be construed as if such invalid, illegal or 

unenforceable provision or provisions had not been contained herein or therein. 

16.18 Certain Terms.  Whenever required by the context, the singular number will 

include the plural and the masculine, feminine, or neuter gender will include all genders.  

The term “knowledge” refers to the actual knowledge of the Person in question.  The term 

“including” (and derivative terms, such as “includes”) are used in an illustrative manner and 

are not intended to limit the generality of any other word or phrase. 

16.19 Governing Law.  This Agreement will be construed and enforced in 

accordance with the internal laws, and not the principles of conflicts or choice of laws, of the 

State of Hawaii. 

16.20 Choice of Forum.  Any action, suit or other proceeding with respect to this 

Agreement may be brought in the courts of the State of Hawaii or in the federal courts 

located in the State of Hawaii and each Party consents to and accepts for itself and in 

respect of its property, generally and unconditionally, the jurisdiction of these courts.  Each 

Party irrevocably waives any objection, including, without limitation, any objection to the 

laying of venue or based on the grounds of forum non conveniens, which it may now or 

hereafter have to the bringing of any such action, suit or other proceeding in those 

jurisdictions. 
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16.21 Attorneys' Fees.  Should any Party institute any action or proceeding at law 

or in equity to enforce any provision of this Agreement, including an action for declaratory 

relief, or for damages by reason of an alleged breach of any provision of this Agreement, or 

otherwise in connection with this Agreement, or any provision hereof, the prevailing Party or 

Parties will be entitled to recover from the non-prevailing Party or Parties its costs and 

expenses, including reasonable attorneys' fees and costs for services rendered to the 

prevailing Party in such action or proceeding. 
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Appendix A 
 

Permitted Encumbrances 
 

 
 
None 



















Appendix C 
 

Material Contracts, Leases and Trade Agreements 
To be Assumed by Buyer 

and List of Necessary Consents to be Obtained by Sellers 
 
 
 

See attached. 



Schedule D 
 

Conflicts 
 
 
 

None  



Appendix E 
 

FCC Licenses 
 
 

1.      KKBG(FM), Hilo Hawaii (authorization attached) 
 2.      KKOA(FM), Volcano, Hawaii (authorization attached) 
 3.      KLEO(FM), Kahalu’u, Hawaii (authorization attached) 
 4.      KLEO-FM1, Honokaa, Hawaii (authorization attached) 
 5.      KKOA-FM1, Hilo, Hawaii (authorization attached) 
 6.      KHLO(AM), Hilo, Hawaii (authorization attached) 
 7.      WHE-901, Aux –RPU (authorization attached) 
 8.      WHG-406, Aux – STL (authorization attached) 
 9.      WMF-875, Aux – STL (authorization attached) 
 10.    WLP-649, Aux – STL (authorization attached) 
 11.     WPOQ-468, Aux - STL (authorization attached) 



















































Appendix F 
 

2001 and 2002 Income Statements 
 
 
 
 

See attached. 



Appendix G 
 

Leased Tangible Personal Property 
 

 
Avalon Leasing 
 
 TieLine receiver (studio rack mount unit) 
 2 TieLine Transmitters (2-way coder-decoder high and modem units) 



Appendix H 
 

Employee Benefits 
 
 
Health Insurance Carrier: 
 
 Kanoelehua Industrial Area Association, Inc. (KIAA) – Group #P75757 
 
401(k) Carrier: 
 
 Hartford Life – Group Number 8564 
 



 
 
Promissory Note - FM Radio 95.7, Inc. and Lakeshore Media, LLC 

 Appendix I 
 
 Sellers’ Communications Counsel Opinion Letter 
 
 
 I have acted as special communications counsel to Maverick Media of Hawaii 
License LLC, a Delaware limited liability company (“MM License”), licensee of radio 
stations KKBG(FM), FCC Facility No. 52468, Hilo, Hawaii; KKOA(FM), FCC Facility 
No. 37211, Volcano, Hawaii; KLEO(FM), FCC Facility No. 52443, Kahalul'u, Hawaii; 
KLEO-FM1, FCC Facility No. 127963; KKOA-FM1, FCC Facility No. 83331, Hilo, 
Hawaii; and KHLO(FM), FCC Facility No. 37210, Hilo, Hawaii (hereinafter referred to 
as the “Stations”) and associated auxiliary licenses, in connection with the Asset 
Purchase Agreement (the “Purchase Agreement”), dated as of April __, 2003, between 
Maverick Media Holdings LLC, a Delaware limited liability company, Maverick Media 
of Hawaii LLC, a Delaware limited liability company, Maverick Media of Hawaii 
License LLC, a Delaware limited liability company, and Tornado Telecommunications 
LLC, a Delaware limited liability company (“Sellers”) and Pacific Radio Group, Inc. 
(“Buyer”), and the transactions contemplated therein.  This opinion is rendered to you 
pursuant to Section 14.1.9 of the Purchase Agreement.  Capitalized terms defined in the 
Purchase Agreement and used herein without definition shall have the meanings given 
such terms in the Purchase Agreement. 
 
 As such counsel, I have examined such questions of law as I have considered 
appropriate for rendering the opinions expressed below.  This opinion is limited to 
matters specifically discussed herein rela ting to the Communications Act of 1934, as 
amended, the rules and regulations of the Federal Communications Commission (the 
“FCC”) and the written orders, policies and decisions of the FCC (herein defined as the 
“Communications Act”), and I express no opinion as to any other laws, statutes, rules or 
regulations.  My opinion does not address the effect, if any, of pending legislation or of 
proceedings before the FCC or the courts to which MM License is not a party. 
 
 With respect to factual matters relating to this opinion, I have relied only upon (i) 
examination of the Station’s records available for public inspection on ________ __, 
2003, at the FCC (the “FCC Records”); (ii) statements of certain FCC staff on or before 
_______ __, 2003; (iii) examination of an executed copy of the Purchase Agreement; 
(iv) the representations and warranties of MM License contained in the Purchase 
Agreement; and (v) my own files.  I have not made any other independent review or 
investigation of factual or other matters for purposes of rendering this opinion.  In my 
examination, I have assumed the genuineness of all signatures, the authenticity of all 
documents submitted to us as originals, and the conformity to authentic original 
documents of all documents submitted to us as copies.  I have further assumed that each 
of the parties to the documents I have examined has duly and validly executed, delivered, 
and acknowledged each such instrument, document, and agreement to which such party is 
a signatory and such party’s obligations set forth therein are its valid and legally binding 
obligations, enforceable in accordance with their respective terms.  I have not examined 
the records of any governmental agency other than the FCC Records and have not 
performed a docket search of any judicial body. 
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 Whenever a statement herein is qualified by “my knowledge” or a similar phrase, 
it is intended to indicate that those attorneys in this firm who have rendered legal services 
in connection with the transactions contemplated by the Purchase Agreement, or have 
otherwise been significantly involved in the representation of MM License with respect 
to the Station, do not have current actual knowledge of the inaccuracy of such statement.  
However, except as otherwise expressly indicated in this opinion, I have not undertaken 
any independent investigation to determine the accuracy of any such statement, and no 
inference that I have any knowledge of any matters pertaining to such statement should 
be drawn from my representation of MM License. 
 

Subject to the foregoing and the other qualifications set forth herein, it is my 
opinion that, as of the date hereof: 

 
1.   MM License holds the FCC licenses, permits and authorizations listed 

on Exhibit A (the “FCC Licenses”). 

2. The FCC Licenses are in full force and effect. 
 
3.   The FCC Licenses are not subject to any conditions outside the 

ordinary course, except as expressly set forth in the FCC Licenses. 

4.   The FCC Licenses include all FCC licenses, permits and 
authorizations necessary to operate the Station on the frequencies on which it is assigned 
in its community of license.  Each tower required to be registered with the FCC has been 
registered at its proper height and location.  The current licenses issued for each of the 
auxiliary frequencies utilized by Stations accurately reflect the frequencies, locations, and 
heights of the auxiliary operations currently utilized by the Stations.  

5.   The most recent renewals of the FCC Licenses have been granted by 
the Commission in the ordinary course.   

6.   The FCC has granted its consent to the assignment of the FCC 
Licenses from MM License to Buyer (the “FCC Consents”) without the imposition of 
conditions outside the ordinary course. 

7. The FCC Consents are in full force and effect. 
 
8.   The FCC Consents constitute all necessary consents, approvals and 

authorizations required under the Communications Act for the assignment of the FCC 
Licenses from MM License to Buyer. 

9.   No investigation, notice of investigation, violation, judgment, decree, 
order, complaint, action or other proceeding or ruling is pending or, to the best of my 
knowledge, threatened before the FCC to revoke, refuse to renew or modify the FCC 
Licenses or which could in any material respect threaten or adversely affect the FCC 
Licenses. 



 
 
Promissory Note - FM Radio 95.7, Inc. and Lakeshore Media, LLC 

10.   The execution and delivery of the Purchase Agreement, and the 
performance by MM License of its obligations under the Purchase Agreement, will not 
violate the Communications Act. 

 
This opinion has been prepared solely for your use and reliance in connection with the 
closing under the Purchase Agreement on the date of this letter and may not be relied on 
by another entity or person or for any other purpose, except that Buyer's lending 
institutions which are providing financing in connection with the transactions 
contemplated by the Agreement may rely upon this opinion as if such opinion were 
addressed to such institutions.  I assume no obligation to advise you of any changes in the 
foregoing subsequent to the delivery of this opinion.  The opinions expressed in this letter 
are limited to the matters set forth in this letter, and no other opinions should be inferred 
beyond the matters expressly stated. 
 
 

Very truly yours, 
 



 
 Sellers’ Corporate Opinion Letter 
 

The undersigned has acted as counsel to Maverick Media Holdings LLC, a Delaware 
limited liability company, Maverick Media of Hawaii LLC, a Delaware limited liability 
company, Maverick Media of Hawaii License LLC, a Delaware limited liability company, and 
Tornado Telecommunications LLC, a Delaware limited liability company (the “Sellers”), in 
conjunction with the sale of the assets of Stations KKBG(FM), FCC Facility No. 52468, Hilo, 
Hawaii; KKOA(FM), FCC Facility No. 37211, Volcano, Hawaii; KLEO(FM), FCC Facility No. 
52443, Kahalul'u, Hawaii; KLEO-FM1, FCC Facility No. 127963; KKOA-FM1, FCC Facility 
No. 83331, Hilo, Hawaii; and KHLO(FM), FCC Facility No. 37210, Hilo, Hawaii (hereinafter 
referred to as the “Station”), pursuant to the Asset Purchase Agreement (the “Purchase 
Agreement”), dated as of April __, 2003, between the Sellers and Pacific Radio Group, Inc. 
(“Buyer”), and the transactions contemplated therein.    

 
This letter is furnished to you in connection with the Closing pursuant to Section 

14.1.9 under the Agreement.  Unless otherwise specified herein, all capitalized terms used in this 
letter shall have the same meaning ascribed to them in the Agreement. 

 
In rendering this opinion, I have examined a copy of the executed Agreement and 

such records and other documents as I have deemed necessary and relevant for purposes of this 
opinion.  In our examination, I have assumed the genuineness of all signatures, the authenticity 
of all documents submitted to us as originals, and the conformity to authentic original documents 
of all documents submitted to us as certified or photostatic copies.   

 
As to factual matters, I have relied solely upon the Agreement and the representations 

and warranties of the Sellers contained in the Agreement.   I have not searched the docket files of 
any court, agency or governmental body.  

 
Based on the foregoing, and subject to the qualifications set forth herein, I am of the 

following opinion: 
 

1. Sellers are corporations validly existing and in good standing in the State of 
Hawaii, and has the power to enter into and consummate the transactions 
contemplated by the Agreement. 

 
2. All actions and proceedings necessary to be taken by or on the part of Sellers 

in connection with the transactions contemplated by the Agreement and 
necessary to make the Agreement effective have been duly and validly taken.  
The Agreement has been duly and validly authorized, executed, and delivered 
by Buyer and constitutes the valid and binding agreement of Sellers, 
enforceable in accordance with and subject to its terms, except as 
enforceability may be limited by laws affecting the enforcement of creditors' 
rights or equitable principles generally.  

 



3. Neither the execution and delivery by Sellers of the Agreement nor the 
consummation by Sellers of the transactions contemplated therein are events 
that, by themselves or with the giving of notice or the passage of time or both, 
constitute a material violation of or will conflict with or result in any material 
breach of or any default under the Sellers agreement or other organizational 
documents of Buyer. 

 
The information set forth herein is as of the date hereof.  I assume no obligation to 

advise you of changes which may hereafter be brought to our attention.  This opinion is solely 
for the information of Pacific Radio Group, Inc. in connection with the transactions 
contemplated by the Agreement.  The opinions expressed in this letter are limited to the matters 
set forth in this letter, and no other opinions should be inferred beyond the matters expressly 
stated.  This letter may not be relied upon by any other person or for any other purposes. 

 
 

Very truly yours, 
 
 
 

 
 



Appendix J 
 
 Buyer’s Opinion Letter 
 

This firm has acted as counsel to Pacific Radio Group, Inc. (the “Company”) in 
conjunction with that certain Asset Purchase Agreement, dated April __, 2003 (the 
“Agreement”) by and between the Company and Maverick Media Holdings LLC, a 
Delaware limited liability company (“MM Holdings”), Maverick Media of Hawaii LLC, a 
Delaware limited liability company (“MM Hawaii”), Maverick Media of Hawaii License 
LLC, a Delaware limited liability company (“MM License”), and Tornado 
Telecommunications LLC, a Delaware limited liability company (“Sellers”) providing for 
the purchase of certain assets, including authorizations from the Federal 
Communications Commission, used or useful in the operation of Stations KKBG(FM), 
FCC Facility No. 52468, Hilo, Hawaii; KKOA(FM), FCC Facility No. 37211, Volcano, 
Hawaii; KLEO(FM), FCC Facility No. 52443, Kahalul'u, Hawaii; KLEO-FM1, FCC 
Facility No. 127963; KKOA-FM1, FCC Facility No. 83331, Hilo, Hawaii; and KHLO(FM), 
FCC Facility No. 37210, Hilo, Hawaii (the “Stations”). 

 
This letter is furnished to you in connection with the Closing pursuant to 

Section 14.2.7 under the Agreement.  Unless otherwise specified herein, all capitalized 
terms used in this letter shall have the same meaning ascribed to them in the 
Agreement. 

 
In rendering this opinion, we have examined a copy of the executed 

Agreement and such records and other documents as we have deemed necessary and 
relevant for purposes of this opinion.  In our examination, we have assumed the 
genuineness of all signatures, the authenticity of all documents submitted to us as 
originals, and the conformity to authentic original documents of all documents 
submitted to us as certified or photostatic copies.  

  
As to factual matters, we have relied solely upon the Agreement and the 

representations and warranties of the Company contained in the Agreement.   We have 
not searched the docket files of any court, agency or governmental body.  

 
Based on the foregoing, and subject to the qualifications set forth herein, we 

are of the following opinions: 
 

1. Buyer is a limited liability company validly existing and in good 
standing in the State of Hawaii, and has the power to enter into and 
consummate the transactions contemplated by the Agreement. 

 
2. All actions and proceedings necessary to be taken by or on the part of 

Buyer in connection with the transactions contemplated by the 
Agreement and necessary to make the Agreement effective have been 
duly and validly taken.  The Agreement has been duly and validly 
authorized, executed, and delivered by Buyer and constitutes the valid 
and binding agreement of Buyer, enforceable in accordance with and 



subject to its terms, except as enforceability may be limited by laws 
affecting the enforcement of creditors' rights or equitable principles 
generally.  

 
 
3. Neither the execution and delivery by Buyer of the Agreement nor the 

consummation by Buyer of the transactions contemplated therein are 
events that, by themselves or with the giving of notice or the passage of 
time or both, constitute a material violation of or will conflict with or 
result in any material breach of or any default under the operating 
agreement or other organizational documents of Buyer. 

 
The information set forth herein is as of the date hereof.  We assume no 

obligation to advise you of changes which may hereafter be brought to our attention.  
This opinion is solely for the information of Sellers in connection with the transactions 
contemplated by the Agreement.  This letter may not be relied upon by any  other person 
or for any other purposes. 

 
 

Very truly yours, 
 
 
 

 
 



APPENDIX K 
 

Insurance 
 
 
 

General Liability Insurance.  General Aggregate $2,000,000.00.  Maverick 
Media of Hawaii LLC and its affiliate Maverick Media of Honolulu have General 
Liability Insurance with First Fire & Casualty Ins., Co.  (Joint Policy – 
CGL54869301) 
 
Workman’s Compensation.  Joint Policy through National Interstate Ins., Co. 
(H000346500) 
 
Equipment Floater. Joint Policy through Fireman’s Fund (MZI98106975) 
 
Auto. Liability $1,000,000.00  Joint Policy through First Insurance Co., of HI, Ltd. 
(CBA6361718-01) 
 
Flood Insurance. Joint Policy through Omaha Property & Casualty, Co. 
(3009766399) 
 
 
 


